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A  PRESCRIPTION  FOR  ADDICTION?  THE  ARI- 
ZONA AND  CALIFORNIA  MEDICAL  DRUG 
USE  INITIATIVES 


MONDAY,  DECEMBER  2,  1996 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  10:34  a.m.,  in  room 
SH-216,  Hart  Senate  Office  Building,  Hon.  Orrin  G.  Hatch  (chair- 
man of  the  committee),  presiding. 

Also  present:  Senators  Kyi  and  DeWine. 

OPENING  STATEMENT  OF  HON.  ORRIN  G.  HATCH,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  UTAH 

The  Chairman.  We  are  happy  to  welcome  everybody  here  today. 
This  is  a  very  important  hearing  and  we  are  honored  to  have  some 
of  the  leaders  in  this  field  with  us  today.  I  have  circulated  for  the 
record  a  longer  statement  which  I  will  include  in  the  hearing 
record,  without  objection.  So  I  am  just  going  to  deliver  an  abbre- 
viated statement  at  this  time. 

Today,  we  will  hear  from  several  witnesses  on  a  topic  of  consider- 
able public  importance — the  newly  adopted  ballot  initiatives  that 
modify  California  and  Arizona  law  by  decriminalizing  drug  use  in 
some  circumstances.  This  subject  should  be  of  concern  to  everyone 
who  is  interested  in  preventing  the  use  and  abuse  of  controlled 
substances,  such  as  marijuana. 

The  committee  in  holding  this  hearing  is  not  attempting  to  deny 
the  use  of  proven,  effective  medication.  My  heart  goes  out  to  every 
person  who  is  afflicted  by  any  disease  and  to  the  families  involved. 
But  it  is  a  mistake,  in  my  opinion,  to  abandon  our  principles,  the 
law,  and  modem  science  in  the  name  of  compassion. 

After  more  than  two  decades,  pot  activists  won  public  sanction 
for  widespread  marijuana  use  on  the  basis  of  the  drug's  supposed 
medicinal  qualities.  Today,  we  will  hear  how  the  philanthropists  of 
the  drug  legalization  movement  pumped  millions  of  dollars  in  out- 
of-State  soft  money  into  stealth  campaigns  designed  to  conceal 
their  real  objective — the  legalization  of  drugs.  We  will  view  some 
of  their  deceptive  advertisements  and  we  will  learn  the  true  threat 
these  soft-headed  campaigns  pose  to  America. 

Let  me  summarize  the  initiatives  that  now  have  become  part  of 
State  law  and  are  the  subject  of  today's  hearing.  If  you  take  a  look 
at  the  first  chart  over  here,  the  California  initiative  decriminalizes 
the    possession    and    use    of  marijuana   if  a    physician    has    rec- 

(1) 


ommended  that  a  person  use  it.  The  recommendation  need  not  take 
the  form  of  a  prescription  and  it  can  be  written  or  oral.  The  Ari- 
zona initiative  also  decriminalizes  marijuana  possession  used  for 
medicinal  purposes. 

As  the  second  chart  which  is  now  being  put  up  illustrates,  the 
Arizona  initiative  allows  physicians  to  prescribe  any  schedule  I 
substance.  Schedule  I  drugs  are  substances  recognized  under  Fed- 
eral law  as  having  a  high  potential  for  abuse  and  no  currently  ac- 
cepted medical  use.  Schedule  I  includes  such  lethal  drugs  as  her- 
oin, LSD,  and  methamphetamine. 

Many  issues  need  to  be  examined  as  a  result  of  this  proposition, 
including  which  States  have  the  legalization  movement  targeted 
next;  what  response  can  California  and  Arizona  make  to  the  new 
initiatives  in  these  States;  how  will  State,  local,  and  Federal  inter- 
diction efforts  be  affected  in  those  States;  and  what  effect  will  those 
initiatives  have  on  our  relations  with  foreign  countries,  some  of 
whom  will  be  reluctant  to  step  up  their  own  enforcement  efforts  if 
they  believe  that  we  have  abandoned  our  commitment  to  eradicate 
drug  use  in  this  Nation. 

Let  me  give  you  just  one  concrete  example  of  how  these  initia- 
tives can  create  problems  for  law  enforcement.  Suppose  a  Califor- 
nia law  enforcement  officer  discovers  someone  in  possession  of 
marijuana  who  claims  to  have  obtained  the  right  to  use  that  mari- 
juana based  on  the  oral  recommendation,  of  a  local  physician  for 
the  relief  of,  nausea.  An  officer  confronting  this  situation  faces  a 
conundrum.  He  may  not  be  able  to  make  an  arrest  because  he  may 
not  have  probable  cause  to  believe  that  a  crime  has  occurred  under 
that  State's  laws. 

The  unfortunate  result  is  this.  What  was  labeled  and  sold  to  the 
public  in  California  and  Arizona  as  a  narrow  exception,  justified  by 
compassion  for  those  in  the  twilight  of  their  lives  and  limited  to 
medically  indicated  uses,  in  all  likelihood  will  have  the  effect  of 
nullifying  the  use  of  the  State's  controlled  substances  laws  in  cases 
involving  the  possession  of  marijuana. 

Advocates  of  the  California  and  Arizona  medical  marijuana 
measures  have  achieved  through  disingenuous  tactics  what  they 
could  never  have  achieved  openly — decriminalization  of  the  posses- 
sion and  use  of  marijuana  and  other  illicit  drugs. 

It  is  important  to  recognize  that  the  Food  and  Drug  Administra- 
tion has  never  endorsed  marijuana  usage  as  a  legitimate  medicine. 
Marijuana  remains  a  schedule  I  drug.  The  problem  created  by 
these  initiatives  is  that  while  Federal  law  is  in  effect  in  California 
and  Arizona,  State  law  enforcement  officers  lack  authority  to  en- 
force Federal  law.  It  is  unrealistic  to  assume  that  the  Federal  Gov- 
ernment can  simply  take  over  all  drug  cases  in  those  States.  The 
U.S.  attorneys'  offices  in  those  States  have  neither  the  resources 
nor  the  personnel  to  assume  what  is  sure  to  become  a  staggering 
increase  in  Federal  drug  violations. 

Supporters  of  those  measures  will  likely  assert  that  those  of  us 
who  are  concerned  lack  compassion  and  they  will  urge  us  to  recog- 
nize a  carefully  limited,  carefully  circumscribed,  carefully  regulated 
medical  use  exception  for  marijuana.  Yet,  there  is  no  one  in  Con- 
gress who  has  more  compassion  than  I  for  persons  with  devastating 
diseases  such  as  cancer,  multiple  sclerosis,  or  AIDS.  I  served  for  18 


years  on  the  Labor  and  Human  Resources  Committee,  chaired  that 
committee  for  6  years,  and  I  am  very  proud  of  the  work  that  we 
did  there  to  foster  biomedical  research.  Such  research  is  the  key  to 
developing  successful  treatments  and  cures  for  these  problems.  So 
I  remain  keenly  interested  in  the  promotion  of  biomedical  research 
and  I  will  do  everything  in  my  power  to  make  sure  that  we  devote 
all  reasonable  resources  to  medical  science. 

After  all  these  years,  and  in  light  of  a  crushing  amount  of  medi- 
cal literature  refuting  the  medicinal  benefits  of  marijuana,  how  did 
the  pot  activists  succeed?  Perhaps  the  difference  is  due  to  the  way 
the  issue  was  debated  during  the  campaigns  in  California  and  Ari- 
zona. We  have  on  videotape  some  of  the  TV  ads  that  were  run  in 
both  States.  You  will  see  that  the  California  ads  are  designed  not 
to  discuss  the  issues  and  abuses  that  are  posed  by  decriminaliza- 
tion, but  simply  to  tug  at  the  heart  strings.  Some  of  the  Arizona 
ads,  by  contrast,  were  designed  to  mislead.  If  you  pay  close  atten- 
tion particularly  to  the  Arizona  commercials,  you  will  see  that  they 
do  not  even  mention  the  decriminalization  aspect  of  the  Arizona 
measure. 

So  why  don't  we  run  those  tapes  so  people  can  see  them? 

[Videotape  shown.] 

The  Chairman.  The  funding  side  of  this  campaign  is  very  inter- 
esting to  me,  and  I  think  should  be  for  everybody.  As  viewers  of 
these  ads  may  have  noticed,  the  Arizona  ads  were  paid  for  in  part 
by  the  George  Soros  Foundation.  Mr.  Soros  has  been  called  the 
"sugardaddy  of  the  legalization  movement." 

According  to  public  records,  the  advocates  for  these  initiatives 
greatly  outspent  their  opponents  and  much  of  the  funding  for  these 
measures  seems  to  have  come  from  parties  with  a  long  history  of 
advocacy  for  drug  legalization  in  California  and  in  Arizona.  In  Cali- 
fornia, $1.4  million  of  the  $1.8  million  spent  in  support  of  the  ini- 
tiative was  out-of-State  money.  These  were  successful  examples  of 
stealth  political  strategies  that  relied  on  misdirection  and  dissem- 
blance to  persuade  the  public  that  a  campaign  is  devoted  to  salving 
the  pain  of  the  ill  and  dying  or  is  designed  to,  "get  tough,"  with 
drug  offenders.  But,  in  truth,  these  were  just  a  first  step  in  a  larger 
movement  toward  the  decriminalization  of  controlled  drugs. 

[The  prepared  statement  of  Senator  Hatch  follows:] 

Prepared  Statement  of  Senator  Orrin  G.  Hatch 

Today  we  will  hear  from  several  witnesses  on  a  topic  of  considerable  public  impor- 
tance: the  newly  adopted  ballot  initiatives  that  modify  CaUfomia  and  Arizona  law 
by  decriminalizing  drug  use  in  some  circumstances.  This  subject  should  be  of  con- 
cern to  everyone  who  is  interested  in  preventing  the  use  and  abuse  of  controlled 
substances,  such  as  marijuana. 

The  committee  in  holding  this  hearing  is  not  attempting  to  deny  the  use  of  proven 
effective  drug  use.  My  heart  goes  out  to  every  person  who  is  afflicted  by  disease  and 
to  the  families  involved.  But  it  is  a  mistake  to  abandon  our  principles,  the  law,  and 
modem  science  in  the  name  of  compassion.  After  more  than  two  decades,  pot  activ- 
ists won  public  sanction  for  widespread  marijuana  use  on  the  basis  of  the  drug's 
supposed  medicinal  qualities.  Today,  we  will  hear  how  the  philanthropists  of  the 
drug  legalization  movement  pumped  millions  of  dollars  in  out-of-state  soft  money 
into  stealth  campaigns  designed  to  conceal  their  real  objective — the  legalization  of 
drugs.  We  will  view  some  of  their  deceptive  advertisements  and  we  will  learn  the 
true  threat  these  soft-headed  campaigns  pose  to  America. 

Let  me  summarize  the  initiatives  that  now  have  become  part  of  state  law  and  are 
the  subject  of  today's  hearing.  If  you  take  a  look  at  the  first  chart,  the  California 
initiative  decriminalizes  the  possession  and  use  of  marijuana  if  a  physician  has  rec- 


ommended  that  a  person  use  it.  The  recommendation  need  not  take  the  form  of  a 
prescription,  and  it  can  be  written  or  oral.  The  Arizona  initiative  also  decriminalizes 
marijuana  possession  and  use  for  medical  purposes.  As  the  second  chart  illustrates, 
the  Arizona  initiative  allows  physicians  to  prescribe  any  schedule  one  substance. 
Schedule  one  drugs  are  substances  recognized  under  federal  law  as  having  high  po- 
tential for  abuse  and  no  currently  accepted  medical  use.  Schedule  one  includes  her- 
oin, LSD,  and  methamphetamine. 

Many  issues  will  need  to  be  examined  as  a  result  of  this  proposition,  including: 

What  States  have  the  legalization  movement  targeted  next? 

What  response  can  California  and  Arizona  make  to  the  new  initiative  in  those 
states? 

How  will  state,  local,  and  federal  interdiction  efforts  be  affected  in  those  states? 

What  effect  will  those  initiatives  have  on  our  relations  with  foreign  countries, 
some  of  whom  will  be  reluctant  to  step  up  their  own  enforcement  efforts  if  they  be- 
lieve that  we  have  abandoned  our  commitment  to  eradicate  drug  use  in  this  nation? 

Let  me  give  you  just  one  concrete  example  of  how  these  problems  can  arise  for 
law  enforcement.  Suppose  a  California  law  enforcement  officer  discovers  someone  in 
possession  of  marijuana  who  claims  to  have  obtained  marijuana  based  on  the  oral 
"recommendation"  of  a  local  physician  for  relief  of  "nausea."  An  officer  confronting 
that  situation  faces  a  conundrum.  He  may  not  be  able  to  make  an  arrest  because 
he  may  not  have  probable  cause  to  believe  that  a  crime  has  occurred  under  state 
law. 

The  unfortunate  result  is  this:  What  was  labeled  and  sold  to  the  public  in  Califor- 
nia and  Arizona  as  a  narrow  exception,  justified  by  compassion  for  those  in  the  twi- 
light of  their  lives  and  limited  to  medically  indicated  uses,  in  all  likelihood  will  have 
the  effect  of  nullifying  the  use  of  the  states'  controlled  substances  laws  in  cases  in- 
volving the  possession  of  marijuana.  Advocates  of  the  California  and  Arizona  medi- 
cal marijuana  measures  have  achieved  through  disingenuous  tactics  what  they 
never  could  have  achieved  openly:  decriminalization  of  the  possession  and  use  of 
marijuana  and  other  illegal  drugs. 

This  could  not  have  come  at  a  worse  time  for  our  society.  Marijuana  use  doubled 
nationally  among  12-17  year-olds  between  1994  and  1995.  LSD  and  cocaine  use  are 
also  up  among  young  people.  Measures  like  these  send  the  wrong  message  to  our 
youth  and  easily  could  worsen  the  problem. 

Federal  law  is  in  effect  in  California  and  Arizona  but  state  law  enforcement  offi- 
cers lack  authority  to  enforce  federal  law.  The  federal  government  cannot  take  over 
all  drug  cases  in  those  states.  California  alone  has  more  than  7,000  state  and  local 
narcotics  officers  which  is  more  than  ten  times  the  number  of  DEA  agents  in  that 
state.  Federal  law  enforcement  agents  therefore  cannot  be  expected  to  shoulder  the 
burden  that  California  and  Arizona  officers  carried  until  now. 

The  question  of  whether  marijuana  has  medical  uses  is  not  a  new  one.  In  the 
1980s,  the  National  Organization  for  the  Reform  of  Marijuana  Laws  (NORML)  peti- 
tioned the  Drug  Enforcement  Administration  to  reclassify  marijuana  from  Schedule 
1  to  Schedule  2,  which  would  have  allowed  physicians  to  prescribe  it.  NORML  ar- 
gued that  there  were  legitimate  medical  uses  for  marijuana.  Between  1987  and 
1988,  the  DEA  and  NORML,  under  the  guidance  of  an  administrative  law  judge, 
collected  all  relevant  information  of  the  alleged  medical  benefits  of  marijuana.  The 
DEA  then  conducted  a  comprehensive  examination  of  that  data  in  order  to  deter- 
mine whether  those  allegations  had  merit.  At  the  end  of  that  study,  the  DEA  con- 
cluded that  there  was  no  legitimate  medical  use  for  marijuana. 

Why  should  marijuana  remain  a  Schedule  1  controlled  substance?  Although  some 
research  indicates  that  THC  has  some  effect  in  treating  some  disorders,  marijuana 
is  a  different  matter.  According  to  the  DEA,  among  other  things,  marijuana  is  likely 
to  be  more  cancer-causing  than  tobacco;  it  damages  brain  cells;  it  causes  lung  prob- 
lems, such  as  emphysema  and  bronchitis;  it  can  weaken  the  bod/s  natural  anti- 
bacterial defenses  in  the  lungs;  it  causes  sudden  drops  in  blood  pressure,  rapid 
heart  beat,  and  heart  palpitations;  it  causes  dizziness  and  panic  in  some  of  its  users; 
and  if  used  by  a  woman  during  her  pregnancy,  it  can  cause  cognitive  difficulties  in 
children  years  after  childbirth. 

In  short,  the  asserted  medical  benefits  of  marijuana  have  been  rejected  because 
"adequate  safety  studies  have  not  been  carried  out.  *  *  *  There  are  no  adequate, 
well-controlled  scientific  studies  proving  marijuana  is  effective  for  an)dhing.  *  *  * 
[MJarijuana  is  not  accepted  for  medical  use  in  treatment  by  even  a  respectable  mi- 
nority, much  less  a  consensus,  for  experts  trained  to  evaluate  drugs.  *  *  *  By  any 
modem  scientific  standard,  marijuana  is  no  medicine."  [DEA  Federal  Register  No- 
tice pp.  43-45] 

The  DEA  is  not  the  only  federal  agency  that  holds  this  view.  The  Food  and  Drug 
Administration  does  as  well. 


The  federal  government  does  not  stand  alone  in  rejecting  the  claim  that  mari- 
juana has  therapeutic  value.  The  medical  community  also  has  spoken  on  this  issue; 
and,  it,  too,  has  concluded  that  marijuana  has  no  legitimate  medical  use.  Numerous 
prestigious  medical  associations — such  as  the  American  Medical  Association,  the 
National  Multiple  Sclerosis  Society,  the  American  Glaucoma  Society,  the  American 
Academy  of  Ophthalmology,  and  the  American  Cancer  Society — all  have  rejected 
that  claim  that  marijuana  has  any  demonstrated  medical  utility. 

A  recent  National  Institute  of  Drug  Abuse  study,  entitled  "Therapeutic  Uses  of 
Cannabis,"  embodies  an  exhaustive  review  of  the  medical  literature.  It  revealed  that 
the  majority  of  studies  show  little  or  no  effectiveness  in  marijuana  use  for  medical 
purposes,  especially  in  light  of  the  fact  that  there  are  approved  drugs  legally  on  the 
market  containing  the  active  ingredient  in  marijuana.  While  that  report  also  indi- 
cates that  there  are  some  areas  of  the  therapeutic  potential  for  synthetic  cannabis, 
it  cautions  that  the  effectiveness  of  THC  in  treating  those  conditions  remains  to  be 
determined.  The  only  way  to  determine  the  mediczil  utility  of  any  drug  is  to  rely 
on  our  well-established  FDA  review  process. 

Supporters  of  those  measures  will  likely  assert  that  those  of  us  who  are  concerned 
lack  compassion,  and  they  will  urge  us  to  recognize  a  carefully  limited,  carefully  cir- 
cumscribed, carefully  regulated  medical  use  exception  for  marijuana.  Yet,  there  is 
not  one  in  this  Congress  who  has  more  compassion  than  I  for  persons  with  devastat- 
ing diseases,  such  as  cancer,  multiple  sclerosis,  or  AIDS.  I  served  for  18  years  on 
the  Labor  and  Human  Resources  Committee — I  was  chairman  for  six  years  and 
ranking  member  for  six  more — and  I  am  very  proud  of  the  work  that  we  did  there 
to  foster  biomedical  research.  Such  research  is  the  key  to  developing  successful 
treatments  and  cures  for  these  problems.  I  remain  keenly  interested  in  biomedical 
research,  and  I  will  do  everything  I  can  to  make  sure  that  such  efforts  continue. 

After  all  these  years  and  in  light  of  all  of  the  medical  literature,  how  did  the  pot 
activists  succeed?  Perhaps,  the  difference  is  due  to  the  way  the  issue  was  debated 
during  the  campaigns  in  California  and  Arizona.  We  have  on  videotape  some  of  the 
TV  ads  that  were  run  in  both  states.  You  will  see  that  the  California  ads  are  de- 
signed not  to  discuss  the  issues  and  abuses  that  are  posed  by  decriminalization,  but 
simply  to  tug  at  the  heartstrings.  Some  of  the  Arizona  ads,  by  contrast,  were  de- 
signed to  mislead.  The  ads  we  will  play  today  do  not  mention  the  decriminalization 
aspect  of  the  Arizona  measure.  Instead,  they  highlighted  other  aspects  of  the  ballot 
initiative,  and  they  sometimes  made  no  mention  of  the  decriminalization  part  of  the 
initiative  at  all. 

The  funding  side  of  this  campaign  is  interesting.  As  viewers  of  these  ads  may 
have  noticed,  the  Arizona  ads  were  paid  for,  in  part,  by  the  George  Soros  Founda- 
tion. Mr.  Soros,  has  been  called  the  "sugardaddy  of  the  legalization  movement." 
[William  Bennett  and  John  Walters,  The  Weekly  Standard].  According  to  public 
records,  the  advocates  for  these  initiatives  greatly  out  spent  their  opponents,  and 
much  of  the  funding  for  these  measures  seems  to  have  come  from  parties  with  a 
long  history  of  advocacy  for  drug  legalization.  In  California,  $1.4  million  of  the  $1.8 
million  spent  in  support  of  the  initiative  was  out-of-state  money.  Mr.  Soros  was  re- 
sponsible for  $1  million  of  that  sum. 

These  were  successful  examples  of  stealth  political  strategies — that  relied  on  mis- 
direction and  dissemblance  to  persuade  the  public  that  a  campaign  is  devoted  to 
salving  the  pain  of  the  ill  and  dying  or  is  designed  to  "get  tough"  with  drug  offend- 
ers, but  in  truth  were  just  a  first  step  in  a  larger  movement  toward  decriminaliza- 
tion of  controlled  drugs.  We  invited  Mr.  Soros  to  appear  today — as  well  as  several 
other  organizers  and  financiers  of  the  California  initiative — but  they  were  unwilling 
to  attend. 

We  will,  however,  hear  from  several  distinguished  witnesses  who  are  concerned 
about  these  initiatives.  Our  first  witness  today  is  the  Director  of  the  Office  of  Na- 
tional Drug  Control  Policy,  retired  general  Barry  McCaflrey.  He  has  been  a  strong 
voice  among  the  Administration's  officials  following  passage  of  the  California  and 
Arizona  marijuana  initiatives.  We  will  also  be  hearing  from  the  Administrator  of  the 
DEA,  Thomas  Constantine. 

On  our  second  panel,  we  have  two  public  servants  dedicated  to  eradicating  the 
drug  problem  in  America  who  understand  that  these  initiatives  are  a  step  in  the 
wrong  direction.  Mr.  Richard  Romley  is  the  County  Attorney  from  Maricopa  County, 
Arizona.  Mr.  Brad  Gates  is  before  us  as  the  Sheriff  from  Orange  Coimty,  California. 
I  would  like  to  thank  both  of  you  for  traveling  such  great  distances,  particularly 
over  last  weekend,  to  be  here  today.  Our  second  panel  also  includes  another  familiar 
face,  Mr.  John  Walters,  President  of  the  New  Citizenship  Project  here  in  Washing- 
ton. Thank  you  for  coming  to  testify.  Rounding  out  our  panel  will  be  Mr.  Marvin 
Cohen  who  is  a  representative  from  the  organization  that  led  the  legalization  effort 


in  Arizona,  "Arizonans  for  Drug  Policy  Reform".  Thank  you  also  for  traveling  here 
on  such  short  notice  to  attend  this  hearing. 

The  Chairman.  We  invited  Mr.  Soros  to  appear  today,  as  well  as 
several  other  organizers  and  financiers  of  the  California  initiative, 
but  they  were  unwilling  to  attend.  We  will,  however,  hear  from  sev- 
eral distinguished  witnesses  who  are  concerned  about  these  initia- 
tives. 

Our  first  witness  today  is  the  Director  of  the  Office  of  National 
Drug  Control  Policy,  retired  Gen.  Barry  McCaffrey.  He  has  been  a 
strong  voice  among  administration  officials  following  passage  of  the 
Arizona  and  California  marijuana  initiatives.  We  will  also  be  hear- 
ing from  the  Administrator  of  the  Drug  Enforcement  Administra- 
tion, Thomas  Constantine,  who  has  been  doing  a  great  job  there  as 
far  as  I  am  concerned. 

On  our  second  panel  we  have  two  public  servants  dedicated  to 
eradicating  the  drug  problem  in  America  and  who  understand  that 
these  initiatives  are  definitely  a  step  in  the  wrong  direction.  Mr. 
Richard  Romley  is  the  county  attorney  for  Maricopa  County,  AZ. 
Mr.  Brad  Gates  is  before  us  as  the  sheriff  from  Orange  County,  CA. 
I  would  like  to  thank  both  of  you  for  traveling  such  great  distances, 
particularly  over  tiiis  last  weekend,  to  be  with  us  today. 

Our  second  panel  also  includes  another  familiar  face,  Mr.  John 
Walters,  president  of  the  New  Citizenship  Project  here  in  Washing- 
ton, who  has  always  been  a  great  leader  and  thinker  in  this  area. 
So  we  want  to  thank  you  for  coming  to  testify.  Rounding  out  our 
panel  will  be  Mr.  Marvin  Cohen,  who  is  a  representative  from  the 
organization  that  led  the  legalization  effort  in  Arizona,  Arizonans 
for  Drug  Policy  Reform.  So  we  thank  you  for  traveling  here  to  at- 
tend this  hearing  as  well. 

Since  Arizona  is  involved,  we  will  turn  to  Senator  Kyi  for  a  state- 
ment. 

STATEMENT  OF  HON.  JON  KYL,  A  U.S.  SENATOR  FROM  THE 
STATE  OF  ARIZONA 

Senator  Kyl.  Thank  you,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity to  give  a  statement  and  I  want  to  begin  by  commending  you 
very  sincerely  for  holding  this  hearing.  I  think  it  is  most  important, 
and  the  speed  with  which  you  organized  this  hearing  is  appropriate 
to  the  need  to  react  quickly  to  the  passage  of  these  two  propo- 
sitions. So  I  thank  you. 

The  Chairman.  Thank  you. 

Senator  Kyl.  I  also  want  to  thank  the  witnesses  who  are  here, 
including  my  friend,  Marv  Cohen,  who  will  be  testifjdng  on  the 
other  side;  most  especially,  my  friend.  Rick  Romley,  the  Maricopa 
Covmty  attorney;  and,  of  course.  Sheriff  Gates;  but  two  very  special 
people,  both  Mr.  Constantine  and  General  McCaffrey,  who  traveled 
to  Arizona  just  before  the  election  in  an  effort  to  bring  public  atten- 
tion to  what  they  described  as  the  very  serious  effects  of  this  propo- 
sition in  Arizona  should  it  pass.  Unfortunately,  it  did,  and  I  know 
they  were  most  disappointed  at  the  failure  of  the  media  to  cover 
the  meetings  which  they  held  out  there.  There  seemed  to  be  very 
little  interest  in  getting  the  facts  of  this  proposition  and,  Mr. 
Chairman,  that  is  what  I  would  like  to  speak  to  very  briefly. 


I  would  ask  unanimous  consent  that  my  prepared  statement  be 
made  a  part  of  the  record. 

The  Chairman.  Without  objection. 

Senator  Kyl.  I  just  want  to  speak  to  a  couple  of  key  questions. 
The  first  one  is  how  this  could  happen  in  the  State  of  Arizona.  I 
must  tell  you  I  am  extraordinarily  embarrassed,  and  I  know  that 
I  say  this  with  some  degree  of  political  concern  because  a  lot  of 
folks  say,  well,  if  the  voters  of  Arizona  passed  this  proposition,  then 
it  is  not  for  you  to  say  that  they  were  wrong.  And,  of  course,  no 
one  ever  says  that  a  majority  that  acts  in  a  democracy  is  wrong, 
but  I  do  believe  it  appropriate  to  say  that  I  believe  most  of  them 
were  deceived,  and  deliberately  so,  by  the  sponsors  of  this  propo- 
sition. 

I  know  that  is  tough  rhetoric,  but,  Mr.  Chairman,  you  showed 
the  commercials  that  sold  this  proposition  on  a  false  premise,  and 
everybody  here  saw  those.  This  was  about  a  lot  more  than  prescrip- 
tion for  pain.  In  fact,  I  believe  that  the  ads,  by  focusing  on  100  per- 
cent of  sentence  for  violent  drug  offenders,  engaged  in  a  classic 
bait-and-switch  technique.  In  fact,  the  first  part  of  the  description 
of  the  proposition  on  the  ballot  related  to  this  serving  of  100  per- 
cent of  time. 

Arizona,  I  am  proud  to  say,  among  other  things  because  of  the 
leadership  of  our  county  attorney,  Rick  Romley,  passed  truth  in 
sentencing.  We  were  one  of  the  first  States  to  require  that  at  least 
85  percent  of  a  sentence  be  served,  and  so  it  is  false  to  say  that 
violent  offenders  in  Arizona  don't  serve  most  of  their  prison  time. 
By  suggesting  that  this  proposition  was  about  making  violent  of- 
fenders serve  100  percent  of  their  time,  it  falsely  suggested  to  peo- 
ple that  to  get  tough  on  drugs,  they  needed  to  pass  this  proposition, 
when  precisely  the  opposite  was  the  case. 

Now,  I  would  like  for  you  to  focus  on  the  official  description  of 
this  proposition  on  the  Arizona  ballot.  This  is  what  voters  in  Ari- 
zona could  take  to  the  polls  with  them.  This  is  what  they  were 
mailed  if  they  cast  an  absentee  or  early  ballot  and  it  describes  the 
proposition,  and  I  would  like  for  you  to  read  along  with  me,  if 
somebody  could  turn  this.  Well,  actually.  Senator  DeWine  and  the 
chairman  should  probably  see  that,  too,  but  at  some  point  turn  this 
around  to  the  audience  because  I  would  like  for  you  to  see  exactly 
how  this  was  described. 

There  are  three  parts  to  it.  First,  "A  yes  vote  shall  have  the  ef- 
fect of  requiring  the  entire  sentence  to  be  served  by  persons  who 
commit  violent  crimes  while  on  drugs."  Well,  that  has  nothing  to 
do  with  this  proposition.  As  I  said,  people  already  serve  virtually 
all  of  their  time  in  Arizona.  This  was  the  bait  for  the  switch  that 
then  followed. 

Now,  the  next  line,  I  think,  is  classic.  Remember,  in  the  first  line 
we  talked  about  requiring  to  serve  100  percent  of  time.  The  second 
part  says  "changing  sentences."  It  doesn't  say  how  they  were 
changed.  This  doesn't  speak  now  in  terms  of  100  percent  or  any- 
thing like  that.  It  just  says  "changing  sentences  for  persons  con- 
victed of  possession  or  use  of  controlled  substances."  Well,  "chang- 
ing sentences"  should  be  rephrased  to  read  "providing  zero  sen- 
tence," eliminating  the  sentence,  because  you  are  not  going  to  go 
to  jail  now  in  Arizona  unless  you  have  been  convicted  twice,  and 
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probably  three  times,  of  possession  or  use  of  these  dangerous 
drugs. 

Ajid  what  are  they?  It  is  not  just  marijuana;  it  is  LSD,  heroin, 
methamphetamines,  as  well  as  marijuana — all  of  the  schedule  I 
drugs  on  the  controlled  list.  Nowhere  in  the  advertisement  did  you 
see  anything  about  prescribing  LSD  or  heroin.  Why?  Because  the 
proponents  didn't  want  the  voters  of  Arizona  to  know  that  that  is 
what  it  would  provide. 

And  then  the  third  phrase  says,  "and  allowing  doctors  to  pre- 
scribe otherwise  illegal  substances  for  certain  patients."  Well,  that 
is  generally  true,  but  it  doesn't  begin  to  describe  what  is  really  in- 
volved here.  It  is  not  just  marijuana,  and  I  note,  Mr.  Chairman,  in 
your  opening  remarks  you  focused  on  marijuana,  and  I  think  that 
is  for  two  reasons;  first,  because  that  is  what  the  California  propo- 
sition did  and,  secondly,  because  that  is  what  the  proponents  of 
proposition  200  in  Arizona  wanted  you  to  focus  on,  when,  in  fact, 
as  you  noted,  it  is  a  lot  broader  than  marijuana.  It  is  LSD,  heroin, 
and  methamphetamines. 

The  second  point  relating  to  this  advertising  campaign  goes  to 
the  ads  that  were  just  shown  to  you.  When  people  talked  about  giv- 
ing us  the  resources  to  fight  the  war  on  drugs — and  I  am  quoting 
now  from  two  of  the  ads — "We  are  losing  the  war  on  drugs.  Propo- 
sition 200  gives  us  a  new  way."  Well,  this  is  the  first  time  that  I 
have  understood  that  giving  in  is  a  new  way  to  win,  and  that  is 
what  this  proposition  does.  It  sends  all  of  the  wrong  signals  to  our 
young  people,  to  people  in  foreign  lands  that  are  trying  to  cooperate 
with  us,  as  the  chairman  pointed  out,  and  it  begins  a  road  to  de- 
struction of  people's  lives  in  this  country. 

It  is  a  bad  proposition.  I  wish  it  hadn't  passed  in  Arizona.  Mr. 
Chairman,  I  think  it  is  very  important  for  us  to  examine  the  ways 
in  which  now  Federal  law  and  State  law  in  these  two  States  con- 
tradict each  other,  how  we  are  going  to  try  and  reconcile  that,  and 
how  we  are  going  to  deal  with  the  increasing  phenomenon  in  our 
country  now  of  efforts  to  decriminalize  these  dangerous  drugs. 

So,  Mr.  Chairman,  again,  thank  you  for  holding  this  hearing.  I 
am  looking  forward  to  the  testimony  of  our  witnesses  and  I  hope 
we  can  begin  to  reverse  this  very  dangerous  precedent  and  process. 

[The  prepared  statement  of  Senator  Kyi  follows:] 

Prepared  Statement  of  Senator  Jon  Kyl — Arizona's  Prop  200:  A  Dangerous 

Precedent 

Washington. — In  my  home  state,  Arizona,  the  last  election  brought  about  the 
passage  of  a  proposition  that  I  believe  to  be  the  first  step  towards  legalizing  dan- 
gerous drugs. 

Arizona  voters  were  deceived.  I*roponents  of  Proposition  200  deceptively  crafted 
the  language  to  ensure  its  passage.  The  Proposition,  as  it  was  described  on  the  offi- 
cial ballot  pamphlet,  told  voters  that  a  "yes"  vote  would  require  entire  sentences  to 
be  served  by  persons  who  commit  violent  crimes  while  on  drugs.  The  state  of  Ari- 
zona already  has  truth-in-sentencing  laws  that  make  this  provision  unnecessary. 
This  "get  tough  on  drugs"  provision  was  the  bait — the  switch  followed. 

Reading  further,  the  official  description  of  Proposition  200  speaks  of  "changing 
sentences  for  persons  convicted  of  possession  or  use  of  controlled  substances."  The 
word  "changing"  is  misleading.  The  correct  word  is  eliminate.  This  proposition  elimi- 
nates prison  time  for  first  and  second  convictions  of  nonviolent  drug  oflFenders.  Since 
this  proposition  is  retroactive,  nearly  1,000  prisoners  are  now  eligible  for  parole  in 
Arizona. 

The  bottom  line  is  that  you  won't  go  to  jail  for  using  dangerous  drugs  like  heroin, 
LSD,  or  meth  until  you  have  been  convicted  at  least  three  times.  That's  wrong.  And 


judges  will  not  have  the  threat  of  jail  time  as  an  incentive  for  drug  abusers  to  enter 
into  treatment. 

The  last  sentence  reads,  "*  *  *  and  allowing  doctors  to  prescribe  otherwise  illegal 
substances  for  certain  patients."  The  illegal  substances  are  Schedule  I  drugs  that 
according  to  the  American  Medical  Association  and  the  Food  and  Drug  Administra- 
tion, have  no  medicinal  benefit — drugs  like  heroin,  meth,  marijuana,  and  LSD. 

Battling  against  drugs  is  difficult  and  discouraging,  but  we  must  not  give  up.  Pas- 
sage of  Proposition  200  signals  a  retreat  that  we  must  reverse  if  we  are  to  win  this 
war. 

The  Chairman.  Well,  thank  you,  Senator. 

The  prepared  statement  of  Senator  Feinstein  will  be  inserted  for 
the  record. 

[The  prepared  statement  of  Senator  Feinstein  follows:] 

Prepared  Statement  of  Senator  Dianne  Feinstein,  a  U.S.  Senator  From  the 

State  of  California 

Mr.  Chairman,  I  regret  that  we  have  the  occasion  for  this  hearing  today.  I  op- 
posed Proposition  215  in  California,  and  campaigned  against  it  with  General  McCaf- 
frey and  Sheriff  Gates,  among  many  other  law  enforcement  officials.  Unfortunately, 
the  voters  of  California  approved  this  measure,  due  in  large  part,  I  believe,  to  misin- 
formation which  was  spread  by  its  proponents. 

I  understand  on  a  very  personal  level  the  sympathy  and  desire  to  ease  the  suffer- 
ing of  those  who  suffer  from  serious  illnesses  which  helped  Proposition  215  pass. 
My  husband,  Bert,  died  of  cancer.  During  the  two  year  ordeal  from  the  time  he  was 
diagnosed  with  colon  cancer  to  when  he  died,  I  know  I  would  have  done  almost  any- 
thing to  see  his  life  extended  and  his  excruciating  pain  eased.  So  I  can  understand 
the  motives  of  many  of  the  proponents  of  Prop  215. 

But  no  matter  how  much  compassion  we  all  have  for  persons  suffering  from  life- 
threatening  diseases,  we  must  not  turn  a  blind  eye  to  the  evidence  about  the  effects 
of  marijuana  use. 

Teen  drug  abuse  rose  by  105  percent  from  1992  to  1995.  The  Public  Statistics  In- 
stitute, a  highly-regarded  non-partisan  research  center  in  California,  recently  found 
emergency-room  admissions  in  California  related  to  cocaine  abuse  reached  an  all 
time  high  in  1994.  The  same  research  group  found  emergency  room  admissions  in 
California  from  methamphetamine  abuse  doubled  from  1993  to  1994. 

In  this  climate  of  increasing  drug  abuse,  I  believe  that  Proposition  215  was  a  step 
in  the  wrong  direction. 

The  goals  of  Prop.  215  are  earnest,  but  the  drafting  of  the  initiative  was  careless 
and  leaves  glaring  loopholes,  which  are  already  causing  problems  for  law  enforce- 
ment: 

The  term  "physician"  is  not  defined  at  all  in  the  initiative.  The  initiative  simply 
states  that  marijuana  for  medical  use  is  legal  if  it  "has  been  recommended  by  a  phy- 
sician who  has  determined  that  the  patient's  health  would  benefit  from  the  use  of 
marijuana." 

Patients  and  primary  caregivers  can  possess  and  cultivate  marijuana  for  medical 
use  "upon  the  written  or  oral  recommendation  or  approval  of  a  physician."  In  other 
words,  no  written  prescription  is  required  and  anyone  could  say  they  are  growing 
marijuana  for  medicinal  use. 

It  does  not  restrict  marijuana  use  to  serious  illnesses,  but  to  "any  illness  *  *  * 
for  which  marijuana  provides  relief"  Even  headaches  could  warrant  a  marijuana 
prescription. 

There  is  no  age  limit;  even  children  could  use  marijuana  medicinally. 

Not  only  is  Proposition  215  poorly-written;  it  is  poorly-justified  as  well.  According 
to  all  the  scientific  evidence  which  I  have  seen,  from  the  nation's  leading  authori- 
ties, marijuana  not  only  lacks  medical  value,  but  it  is  harmful  to  people's  health, 
and  there  are  safer  alternatives  available: 

The  American  Medical  Association,  American  Cancer  Society,  National  Multiple 
Sclerosis  Association,  American  Academy  of  Ophthalmology,  condemn  the  produc- 
tion, use  and  sale  of  marijuana. 

The  primary  psychoactive  ingredient  in  marijuana,  THC,  is  currently  available  in 
pill  form,  called  Marinol,  for  the  treatment  of  HIV  wasting  syndrome  and  chemo- 
therapy-induced nausea. 

A  1992  NIH  study  commissioned  by  the  U.S.  Public  Service  concluded  that  smok- 
ing marijuana  is  not  a  safe  or  more  effective  treatment  than  Marinol  or  other  FDA 
approved  drugs  for  people  with  AIDS,  cancer  or  glaucoma. 
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According  to  the  National  Institute  on  Drug  Abuse,  marijuana  smoke  contains 
some  of  the  same  carcinogens  and  toxic  particulates  as  tobacco,  sometimes  in  higher 
concentrations.  Daily  use  of  1  to  3  joints  appears  to  produce  the  same  lung  diseases 
(bronchitis,  emphysema,  and  bronchial  asthma)  and  potential  cancer  risk  as  smok- 
ing five  times  as  many  cigarettes. 

A  recent  NIDA  conference  reported  studies  showing  that  habitual  marijuana  use 
has  serious  pulmonary  consequences,  and  that  prenatal  marijuana  exposure  im- 
paired intellectual  functions  involving  decision  making. 

Medical  laboratory  research  in  animals  and  humans  have  shown  that  use  of  mari- 
juana, which  is  more  carcinogenic  than  tobacco,  compromises  brain  function,  the  im- 
mune system,  the  lungs,  and  hormonal  responses  to  stress  and  metabolic  change. 

THC  suppresses  the  neurons  in  the  information-processing  system  in  the  brain 
that  is  crucial  for  learning,  memory  and  the  integration  of  sensory  experiences  with 
emotions  and  motivation.  Chronic  abuse  of  marijuana  also  is  associated  with  im- 
paired verbal  reasoning  and  memory. 

Marijuana  use  can  cause  impaired  memory,  a  dulling  of  attention,  rapidly  fluc- 
tuating emotions,  and  episodes  of  anxiety,  panic,  and  paranoid  thinking.  Very  high 
doses  may  result  in  toxic  psychosis. 

Chronic  use  is  associated  with  long  term  damage  to  lungs,  male  and  female  repro- 
ductive function,  the  immune  system,  and  structural  changes  in  the  central  nervous 
system  that  outlast  exposure  to  the  drug — especially  to  the  regions  of  the  brain  that 
control  learning  and  memory. 

A  marijuana  cigarette  has  four  times  more  tar  than  a  tobacco  cigarette.  Smoking 
marijuana  daily  causes  as  much  lung  damage  as  five  times  as  many  cigarettes  a 
day. 

And  one  marijuana  cigarette  is  as  damaging  to  the  heart  as  five  filtered  tobacco 
cigarettes. 

Chronic  use  of  marijuana  can  produce  sinusitis,  pharyngitis,  bronchitis,  emphy- 
sema, and  other  respiratory  difiiculties  in  a  year  or  less — as  opposed  to  10  to  20 
years  of  cigarette  smoking  to  reduce  comparable  complications. 

As  a  consequence,  the  Food  and  Drug  Administration  has  not  approved  marijuana 
for  medicinal  use  and  does  not  regulate  how  it  is  produced.  Consumers  have  no  pro- 
tections or  assurances  regarding  quality,  purity,  and  strength  of  the  drug. 

Proposition  215  can  lead  not  only  to  these  adverse  health  effects  on  the  marijuana 
user,  worse,  it  can  inflict  harm  on  other,  non-users: 

THC  and  marijuana  smoke  have  been  directly  linked  to  miscarriage,  in  utero  fetal 
death,  and  infant  death  just  after  birth.  In  addition,  infants  born  to  mothers  who 
smoked  marijuana  during  pregnancy  are  smaller,  both  in  length  and  in  birth 
weight. 

Researchers  found  that  marijuana  use  impairs  driving-related  functions  and  is 
linked  to  a  pattern  of  behaviors  that  leads  to  poor  job  performance,  according  to  two 
NIDA  supported  studies. 

A  study  in  the  Boston  area  found  that  16  percent  of  the  drivers  "most  responsible" 
for  a  fatal  accident  had  been  smoking  marijuana  before  the  accident. 

In  a  study  of  trauma  victims  in  Maryland  it  was  found  that  V3  of  motor  vehicle 
drivers  had  used  marijuana  within  the  four  hours  prior  to  the  crash.  Another  study 
of  182  fatal  truck  crashes  by  the  National  Transportation  Safety  Board  found  that 
13  percent  of  drivers  tested  positive  for  marijuana  use. 

Health  and  Human  Services  Secretary  Donna  Shalala  has  unequivocally  stated 
"the  marijuana  issue  is  about  costs  to  society  of  drug-related  auto  wrecks,  accidents, 
property  damage,  truancy  and  school  failure,  and  lost  productivity  *  *  *  At  the  core 
of  our  agenda  must  be  a  clear  and  consistent  message:  Marijuana  is  illegal,  dan- 
gerous, unhealthy  and  wrong." 

Medical  community  proponents  of  Proposition  215  admitted  that  there  is  no  sci- 
entific evidence  showing  that  marijuana  is  medically  safe.  They  only  supported  the 
measure  with  the  proviso  that  studies  be  conducted  to  determine  the  medical  effi- 
cacy of  smoked  marijuana  compared  to  Marinol. 

That's  why  nearly  every  law  enforcement  leader  in  the  state,  including  the  organi- 
zations representing  the  Sheriffs,  District  Attorneys,  Police  Chiefs,  and  Narcotics 
Officers  came  out  strongly  against  Prop.  215.  They  all  fear  it's  a  major  step  toward 
legalizing  a  drug  and  losing  yet  another  generation  of  young  people  to  addiction  and 
withdrawal. 

Now  we  are  presented  with  the  question  of  how  to  respond  to  the  passage  of  Prop- 
ositions 215  and  200.  First,  I  think  everyone  should  understand  that  the  federal  law 
criminalizing  marijuana  has  not  been  repealed.  It  is  still  against  federal  law  to  cul- 
tivate or  distribute  marijuana. 

As  a  consequence,  a  greater  burden  for  enforcing  this  law  in  California  and  Ari- 
zona has  now  fallen  on  the  federal  government.  The  Justice  Department  and  the 
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Treasury  Department  should  take  this  into  account  and  increase  their  efforts  to  en- 
force federal  law. 

The  federal  government  also  must  help  to  counter  the  wrong-headed  message 
which  has  been  sent  by  these  propositions.  As  I  have  recited,  ample  evidence  of 
marijuana's  harmful  effects  already  exists;  we  must  ensure  that  our  young  people 
know  these  facts,  and  are  not  encouraged  to  indulge  in  this  "gateway"  drug. 

The  challenges  presented  by  these  propositions  are  enormous.  I  applaud  General 
McCaffrey  and  DEA  Administrator  Constantine  for  the  efforts  which  they  made  to 
oppose  these  measures.  Now,  unfortunately,  they  must  lead  the  way  in  fighting 
their  consequences. 

I  will  do  everything  I  can  to  help  in  this  fight.  We  must  not  allow  today's  genera- 
tion of  young  people  to  repeat  the  mistakes  of  the  past. 

The  Chairman.  We  are  happy  to  turn  to  Gen.  Barry  McCaffrey. 
We  really  appreciate  the  work  you  have  been  doing,  General 
McCaffrey.  You  have  been  all  over  the  world.  You  have  been  going 
places,  seeing  things,  motivating  people  and,  of  course,  I  think 
doing  an  exceptionally  good  job.  I  hope  you  will  keep  doing  that  be- 
cause I  think  it  is  going  to  take  the  leadership  of  your  organization 
to  focus  on  these  matters  and  help  the  American  people  to  really 
realize  what  is  going  on  here. 

We  will  turn  to  you  at  this  time. 

PANEL  CONSISTING  OF  HON.  BARRY  R.  McCAFFREY,  DIREC- 
TOR, OFFICE  OF  NATIONAL  DRUG  CONTROL  POLICY,  WASH- 
INGTON, DC;  AND  HON.  THOMAS  A.  CONSTANTINE,  ADMINIS- 
TRATOR, DRUG  ENFORCEMENT  ADMINISTRATION,  WASH- 
INGTON, DC 

STATEMENT  OF  BARRY  R.  McCAFFREY 

Mr.  McCaffrey.  Well,  Senator,  let  me  thank  you,  and  join  Sen- 
ator Kyi  in  thanking  you  for  calling  this  hearing  early  on  so  we  can 
put  on  the  table  some  of  our  own  viewpoints  and  some  of  the  facts 
behind  these  two  propositions. 

With  your  permission,  I  would  ask  you  to  accept  for  the  record 
a  statement  that  we  have  done  over  the  last  5  days  preparing  for 
this  hearing.  It  has  some  annexes  that  we  think  put  some  facts  in 
front  of  the  committee  that  may  be  useful  to  our  subsequent  de- 
bate, and  there  will  be  a  continuing  dialog  on  this  question. 

The  Chairman.  Without  objection,  we  will  place  it  in  the  record. 

Mr.  McCaffrey.  Senator,  I  have  also  provided  you  and  your 
other  committee  members,  to  include  those  not  present,  a  packet 
of  information  that  may  be  useful  to  their  own  thinking.  This  pack- 
et, I  just  state  for  the  record,  includes  almost  a  chronological  lay- 
out of  how  we  went  about  trying  to  educate  citizens  in  both  Califor- 
nia and  Arizona  about  our  concerns  on  these  two  propositions. 

We  did  go  to  the  elected  leadership  in  both  States.  We  sent  let- 
ters to  all  the  congressional  delegations.  It  was  a  bizarre  situation 
in  which  both  Governors  and  both  attorneys  general  and  the  promi- 
nent people  in  both  States,  particularly  those  in  law  enforcement 
and  the  medical  community,  opposed  these  propositions.  Yet,  as 
Senator  Kyi  has  stated,  they  did  indeed  pass,  presenting  us  with 
a  dilemma  on  how  do  we  act  responsibly  in  the  months  to  come. 

Now,  I  would  also  be  remiss  if  I  didn't  thank  Senator  Kyi  pub- 
licly for  his  leadership  in  stepping  forward  and  helping  us  organize 
a  more  thoughtful  approach  to  what  the  problem  was.  We  did  get 
insufficient,  or  almost  no  press  coverage.  It  was  late  in  the  game. 
But,  Senator,  I  thank  you  for  your  leadership  and  your  prominence 
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on  that.  I  would  also  underscore  Senator  Dianne  Feinstein's  leader- 
ship role  in  California,  along  with  other  officials  of  that  State  gov- 
ernment, including  the  Lieutenant  Governor  and  Governor. 

I  should  also  tell  you  that  we  were  early  on  aware  that  both  Sen- 
ator Dole  and  President  Clinton  strongly  opposed  these  initiatives. 
Our  polling  data  indicated  that  it  was  not  deemed  to  be  a  subject 
fit  for  the  electoral  discussion.  So  when  we  went  about  trying  to 
better  inform  voters  in  both  these  States,  we  called  upon  prin- 
cipally officials  out  of  the  medical  community  and  law  enforcement 
community  to  make  our  case. 

However,  I  did  go  and  get,  and  I  have  displayed,  a  letter  signed 
by  our  living  former  Presidents — Presidents  Bush,  Carter,  and 
Ford — in  a  very  strongly  worded  letter,  separate  letter,  to  citizens 
in  each  State  on  their  concern  about  the  propositions.  We  also  went 
to  a  distinguished  former  Surgeon  General,  C.  Edward  Koop,  and 
he  also  wrote  strongly-worded  letters  of  opposition  to  the  citizens 
of  both  States,  and  then  went  on  to  make  what  I  thought  was  a 
very  compelling  videotape  layout  of  his  own  thinking.  That  tape 
unfortunately  didn't  get  much  visibility  in  the  final  days  of  the  ef- 
fort. 

Lauren,  if  you  will  put  up  those  slides?  If  you  will  allow  me,  Sen- 
ator, I  will  talk  very  briefly  to  some  slides  which  I  will  provide  for 
the  committee. 

At  the  beginning  of  it,  we  understand  that  marijuana  is  the  prin- 
cipal drug  we  are  talking  about — 32  million  Califomians,  4  million 
Arizonans.  In  Arizona,  in  addition,  as  Senator  Kyi  has  pointed  out, 
the  proposition  is  purported  to  have  approved  all  schedule  I  drugs, 
but  that  is  our  concern.  Marijuana  initiation  is  on  the  rise.  We 
went  from  the  low  point  in  about  1990;  it  started  uphill  again.  It 
is  primarily  young  people,  but  marijuana  initiations  are  increasing. 

Next,  let  me  focus  in  on  what  we  are  concerned  about  principally 
on  new  use  of  marijuana.  You  have  seen  this  slide  before.  Senator, 
but  again  I  offer  it  for  your  consideration.  In  about  1990,  we  saw 
disapproval  rates  among  young  people,  in  this  case  12th  graders, 
start  to  drop.  That  was  the  turning  point  of  youth  attitudes  on  the 
blue  line  on  top. 

Then,  in  1991,  we  saw  the  polling  data  on  the  red  line,  perceived 
risk,  start  to  drop.  At  that  point,  young  people  in  ever-decreasing 
numbers  believed  themselves  to  be  at  risk  from  marijuana  use,  and 
you  can  see  it  falling  off  to  almost  zero  by  1995.  Then,  in  1992,  we 
saw  raw  data  of  increased  use  among  12th  graders  and  it  has  gone 
steadily  uphill  since  then.  In  another  few  days,  we  will  release  the 
next  polling  data  and  it  will  be  starkly  worse. 

The  problem  now  is  only  half  as  bad  as  it  was  in  1979.  I  suggest 
that  to  underscore  that  if  we  don't  get  organized  in  a  partnership 
of  communities  and  local  government,  along  with  the  Federal  Gov- 
ernment and  the  medical  community,  it  is  going  to  get  a  lot  worse 
before  it  gets  better. 

The  next  viewgraph  talks  to — and  the  math  is  a  little  bit  hard 
to  follow  in  some  cases — adults  who  used  marijuana  as  children 
and  children  who  used  marijuana  and  the  likelihood  of  them  going 
on  to  later  use  of  other  drugs  or  lifetime  use  of  drugs.  Let  me  un- 
derscore that  I  understand  that  we  cannot  yet  make  a  scientific 
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causal  relationship  between  the  use  of  marijuana  and  subsequent 
addictive  behaviors  with  heroin,  LSD,  methamphetamines. 

However,  we  can  state  categorically  that  the  statistical  risk  cor- 
relations are  so  overwhelming  high  that  a  reasonable  person  would 
be  convinced  by  the  evidence  at  hand,  and  so  let  me  point  out  one 
set  of  numbers.  Children  who  use  marijuana  are  more  likely  to  use 
other  drugs,  on  the  right.  If  you  used  marijuana — 17  percent  of  the 
kids  who  engage  in  that  behavior  will  go  on  to  use  cocaine.  That 
is  a  risk  correlation  of  over  85  times  kids  who  didn't  use  pot. 

So  let  me  just  suggest  that  I  find  persuasive  the  evidence  that 
emerges  particularly  from  Columbia  University's  CASA  study  that 
suggests  that  the  use  of  marijuana,  of  alcohol  abuse,  and  indeed 
cigarette  use  by  adolescents  does  act  as  a  gateway  behavior  to  later 
addictive  problems  in  life,  and  that  is  what  we  are  worried  about. 
We  have  3.6  million  Americans  who  are  addicted  to  illegal  drugs 
in  this  country,  primarily  cocaine,  but  also  heroin, 
methamphetamines,  rohypnol,  and  PCP. 

One  of  the  aspects  of  my  current  responsibilities  is  to  travel 
around  the  country  to  treatment  centers  that  work  and  to  listen  to 
people  whose  lives  have  been  destroyed  by  these  drugs — their  lives, 
their  families,  their  communities.  Almost  invariably,  they  will  state 
that  a  gateway  behavior  to  their  subsequent  drug  addiction  was 
the  use  of  marijuana  and  alcohol  in  adolescent  years.  So  we  are 
concerned  about  it  and  that  is  the  number  I  would  draw  to  your 
attention. 

Here  is  what  we  said  in  public  and  we  tried  to  put  in  front  of 
the  36  million  people  affected  by  these  propositions.  First  of  all,  we 
said  this  is  not  an  issue  of  medical  use  of  marijuana.  We  said  it 
is  designed  as  a — it  is  a  hoax  proposition.  It  is  not  supported  by 
the  California  Medical  Association,  the  AMA,  the  National  Insti- 
tutes of  Health,  by  serious  people  in  the  field  like  Dr.  Avram  Gold- 
stein; like  the  NIDA  Director,  Dr.  Alan  Leshner.  It  simply  is  not 
that  issue.  What  it  is  is  an  advocation  of  the  legalization  of  mari- 
juana. The  American  people,  with  their  tremendous  compassion, 
would  be  more  likely  to  sign  up  for  this  as  the  initial  step.  We  said 
it  is  a  wrong  proposition  and  it  is  unworthy  of  the  voters  to  not 
have  heard  both  sides  of  the  proposition. 

A  final  chart,  if  you  will  allow  me,  and  let  me  just  use  his  own 
words.  Here  is  one  of  the  two  people  that  put  this  proposition  to- 
gether, Dennis  Peron,  the  man  who  puts  pot  on  the  California  bal- 
lot. On  November  6,  the  day  of  the  election,  he  says,  "Let's  hang 
around,  let's  get  stoned,  let's  wait  for  more  votes."  Now,  come  on. 

Now,  I  don't  pretend  to  be  a  medical  expert,  but  I  am  listening 
to  people  who  are.  I  do  understand  something  about  pain  manage- 
ment. I  have  spent  probably  2  or  3  years  of  my  life  in  and  out  of 
military  hospitals.  One  of  my  best  young  friends  in  the  Army  died 
of  AIDS  a  couple  years  ago,  and  I  was  privileged,  my  wife  and  I, 
to  walk  with  him  down  that  road  for  2  years  and  to  watch  the  tre- 
mendous scientific  and  medical  establishment  that  was  brought  to 
bear  on  his  terminal  illness  and  the  dignity  with  which  he  was 
handled  by  the  medical  community. 

I  cannot  imagine  telling  people  who  are  seriously  ill  that  your 
only  therapeutic  remedy  that  we  are  recommending  to  you  is 
smoke  marijuana.  As  you  know,  THC  in  synthetic  form  is  now 
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available  for  physicians  to  prescribe.  Most  of  them  don't  use  it  be- 
cause, in  1996,  the  serious  medical  community  has  other  thera- 
peutic agents  that  are  available  that  are  safe,  that  are  effective, 
and  that  don't  have  the  carcinogenic  or  other  ill  effects  of  smoked 
marijuana. 

So  we  think  we  have  got  a  problem.  The  problem  is  principally 
two-fold — use  of  drugs  by  children  and  their  gateway  behavior  to 
later  addictive  problems  in  life.  And,  second,  and  probably  equally 
important,  is  to  protect  a  scientific  and  medical  process  that  has 
brought  the  American  people,  over  time,  the  most  effective,  cheap 
medicines  in  the  world.  We  are  persuaded  this  is  a  way  around  it 
and  we  are  going  to  simply  have  to  back  off  and  require  marijuana, 
like  any  other  drug,  like  cocaine,  which  is  a  schedule  II  drug  that 
physicians  may  prescribe  because  it  has  been  demonstrated  under 
test  conditions  to  have  some  impact. 

So,  Senator,  again  I  thank  you  for  your  leadership  on  this.  The 
President  has  authorized  the  Government  to  coordinate  with  State 
authorities  to  find  some  responsible  way  ahead.  Secretary  Donna 
Shalala  is  very  heavily  involved  with  it,  and  Secretary  Riley  of 
Education.  The  Attorney  General  and  her  team  are  analyzing  our 
options,  and  you  may  rest  assured  that  we  see  this  as  a  direct 
threat  to  the  U.S.  national  drug  strategy.  We  are  going  to  try  and 
move  on  it  in  a  balanced  and  sound  way. 

Thank  you  for  the  opportunity  to  testify  today. 

The  Chairman.  Thank  you.  General  McCaffrey.  Let  us  take  Mr. 
Constantine's  testimony  next,  and  then  we  are  going  to  question 
you  solely  first  so  that  you  will  be  able  to  make  your  appointment. 

Mr.  McCaffrey.  Yes,  sir. 

The  Chairman.  And  then  we  will  go  to  Mr.  Constantine's  ques- 
tions after  we  finish  questioning  you. 

[The  prepared  statement  of  Mr.  McCaffrey  follows:] 

Prepared  Statement  of  Barry  R.  McCaffrey 

All  of  us  in  the  Office  of  National  Drug  Control  Policy  thank  the  Committee  for 
the  opportunity  to  testify  today  about  the  dangerous  implications  of  two  ballot  ini- 
tiatives approved  last  month — ^Arizona's  Proposition  200  and  California's  Proposition 
215 — on  our  national  drug  control  policy.  Having  worked  with  the  Congress  and 
members  of  this  committee  for  nine  months  to  reduce  drug  use  and  its  consequences 
in  America,  I  share  your  concern  that  these  two  measures  threaten  to  undermine 
our  efforts  to  protect  our  children  from  dangerous  psychoactive  drugs.  It  would  not 
be  an  exaggeration  to  say  that  the  very  essence  of  our  National  Drug  Control  Strat- 
egy— our  resolve  to  prevent  the  68  million  Americans  under  the  age  of  18  from  be- 
coming a  new  generation  of  drug  addicts — could  be  undone  by  these  imprudent,  un- 
scientific, and  flawed  initiatives. 

THESE  DRUG  LEGALIZING  INITIATIVES  ARE  DANGEROUS 

They  make  drug  abuse  more  likely.  Marijuana  is  a  "gateway"  drug.  Perhaps  the 
most  definitive  study  the  relationship  between  smoking  marijuana,  "harder"  drugs 
and  subsequent  substance  abuse  and  dependency  problems  is  the  1994  report  Ciga- 
rettes, Alcohol,  Marijuana;  Gateways  to  Illicit  Drug  Use  prepared  by  the  Center  on 
Addiction  and  Substance  Abuse  (CASA)  at  Columbia  University.  This  report  found 
that  smoking,  drinking  and  using  marijuana  lead  a  large  number  of  children  and 
adults  to  experimentation,  regular  use  and  addiction  involving  substances  like  co- 
caine. Some  of  the  key  findings  of  the  1994  report  include: 

Children  who  have  used  marijuana  are  more  than  85  times  likelier  to  use  cocaine 
than  children  who  have  never  used  marijuana. 

The  younger  an  individual  uses  any  gateway  drug,  the  more  often  an  individual 
uses  any  gateway  drug,  the  more  gateway  drugs  an  individual  uses,  the  likelier  that 
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individual  is  to  experiment  with  cocaine,  heroin,  and  other  illicit  drugs  and  the 
likelier  that  individual  is  to  become  a  regular  adult  drug  user  and  addict. 

Sixty  percent  of  children  who  smoke  marijuana  before  age  15  move  on  to  cocaine; 
only  one-fifth  of  those  who  smoke  marijuana  after  age  17  use  cocaine. 

They  undermine  safe  medical  procedures.  The  regulatory  procedures  overseen  by 
the  Food  and  Drug  Administration  have  made  the  United  States  one  of  the  safest 
countries  in  the  world  with  regard  to  medications.  A  rigorous  process  of  scientific 
testing  is  required  before  any  drug  is  authorized  for  use  by  the  public.  Both  the 
California  and  Arizona  measures  would  bjrpass  this  proven  approval  process  and  set 
dangerous  precedents.  Scientific  method,  not  electoral  ploys,  should  be  the  basis  by 
which  we  decide  what  is  good  public  health  policy. 

They  send  the  wrong  message  to  our  children.  Coming  at  a  time  that  marijuana 
use  has  doubled  among  our  youth,  these  initiatives  threaten  to  undermine  our  ef- 
forts to  prevent  drug  use  by  our  children.  Labeling  marijuana  as  "medicine"  sends 
the  wrong  message  to  children  that  it  is  a  safe  substance.  Drug  use  by  youngsters 
is  even  more  dangerous  than  adult  abuse  not  only  because  of  youthful  immaturity 
but  because  of  ongoing  physical  development.  Growing  children  may  be  more  sus- 
ceptible to  neurological  damage  from  drugs  than  adults  because  their  central  nerv- 
ous system  is  still  developing.  Our  vulnerable  youth  should  be  receiving  the  undi- 
luted message  that  marijuana  is  a  dangerous  drug;  that  using  it  is  both  detrimental 
to  one's  physical  and  mental  health. 

They  threaten  the  national  effort  to  protect  our  children  from  dangerous  drugs.  Ar- 
izona's Proposition  200  seeks  to  okay  medical  use  of  heroin,  LSD,  and  marijuana. 
Despite  useful  provisions  such  as  creating  a  parents'  commission  on  drug  education 
and  prevention,  requiring  persons  who  commit  a  violent  crime  while  under  the  influ- 
ence of  drugs  to  serve  100%  of  their  sentence,  and  providing  for  court-supervised 
treatment  programs,  the  central  purpose  of  the  Arizona  initiative  is  to  strike  at  the 
very  core  of  the  system  that  protects  all  Americans  from  bogus  medications  and  our 
children  ft"om  dangerous  drugs.  Proposition  200  would  allow  doctors  to  prescribe 
drugs  such  as  LSD,  heroin,  and  marijuana  in  violation  of  federal  law. 

California's  Proposition  215  would  allow  marijuana  to  be  smoked  without  a  pre- 
scription and  without  any  age  limits.  This  loosely-worded  initiative  would  allow 
Califomians  to  obtain  and  use  marijuana  with  just  physician's  recommendation  for 
any  illness  for  which  marijuana  ostensibly  provides  relief  It  also  seeks  to  exempt 
those  who  do  so  from  criminal  prosecution  or  sanction.  It  too  is  in  violation  of  fed- 
eral law. 

They  are  part  of  a  wider  effort  to  undermine  our  National  Drug  Control  Strategy. 
These  ballot  initiatives  are  not  representative  of  Arizonan  or  Califomian  aspira- 
tions. They  came  about  in  large  part  because  of  the  efforts  of  out-of-state  legalizers 
who  spent  over  $2  million  in  Arizona  and  California  in  support  of  both  propositions. 
By  comparison,  in-state  anti-drug  organizations  raised  less  than  $100,000  to  oppose 
these  drug  legalization  initiatives.  Pro-drug  organizations  see  Arizona  and  Califor- 
nia as  the  start  of  what  will  be  a  state-by-state  effort  to  overturn  the  policies  we 
have  developed  to  turn  back  the  tide  of  drugs  and  protect  our  children. 

THE  INITIATIVES  ARE  WRONG:  MARIJUANA  IS  NOT  MEDICINE 

A^o  clinical  evidence  demonstrates  that  smoked  marijuana  is  good  medicine.  The 
National  Institutes  of  Health  (NIH)  has  examined  all  existing  clinical  evidence  from 
both  animal  and  human  research  in  order  to  determine  the  efficacy  of  smoked  mari- 
juana. It  has  concluded  that  there  is  no  clinical  evidence  to  suggest  that  smoked 
marijuana  is  superior  to  currently  available  therapies  for  glaucoma,  weight  loss  and 
wasting  associated  with  AIDS,  nausea  and  vomiting  associated  with  cancer  chemo- 
therapy, muscle  spasticity  associated  with  multiple  sclerosis  or  intractable  pain. 
Health  and  Human  Services  Secretary  Donna  E.  Shalala  recently  reiterated  this 
conclusion  in  her  statement  that: 

"There  is  no  scientifically  sound  evidence  that  smoked  marijuana  is  medically  su- 
perior to  currently  available  therapies,  including  an  oral  prescription  medication 
containing  the  active  ingredient  in  marijuana." 

Marijuana  as  medicine  has  been  widely  rejected.  Serious  medical  organizations  as 
the  American  Medical  Association,  the  American  Cancer  Society,  the  American 
Academy  of  Ophthalmology,  the  National  Multiple  Sclerosis  Association  oppose 
"medical  marijuana"  initiatives.  The  National  Institutes  of  Health,  i.e.,  the  National 
Eye  Institute,  the  National  Cancer  Institute,  the  National  Institute  for  Neurological 
Disorders  and  Stroke,  the  National  Institute  of  Dental  Research,  and  the  National 
Institute  on  Allergy  and  Infectious  Diseases  concur  that  there  is  no  scientific  evi- 
dence to  support  the  use  of  marijuana  as  a  medicine.  National  leaders  such  as 
former  Surgeon  General  C.  Everett  Koop  condemned  the  Arizona  and  California 
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propositions  as  did  former  Presidents  Gerald  Ford,  Jimmy  Carter,  and  George  Bush. 
President  Clinton  and  Vice  President  Gore  are  firm  in  their  opposition  to  these  le- 
galization initiatives.  The  anecdotal  information  about  the  supposed  medicinal  bene- 
fits of  marijuana  offered  by  the  backers  of  these  proposals  has  not  convinced  those 
who  base  their  conclusions  on  scientific  fact. 

Smoked  marijuana  is  harmful.  NIH  scientists  are  also  concerned  that  smoked 
marijuana  could  be  harmful  to  people  with  impaired  immune  systems,  particularly 
AIDS  patients,  who  are  susceptible  to  lung  infections  such  as  Pneumocystis  pneu- 
monia. NIH  is  further  concerned  that  smoking  marijuana  is  significantly  associated 
with  bacterial  pneumonia  among  HIV-infected  individuals.  Secretary  Shalala  shares 
these  concerns.  She  has  stated  that: 

"There  is  clear  scientific  evidence  that  marijuana  is  harmful  to  one's  brain,  heart, 
and  lungs.  It  limits  learning,  memory,  perception,  judgment,  and  complex  motor 
skills  like  those  needed  to  drive  a  vehicle.  It  has  been  shown  to  damage  motivation 
and  interest  in  one's  goals  and  activities.  It  can  cause  chronic  coughing  and  bron- 
chitis. In  short,  it  is  a  very  dangerous  drug." 

Alternative  therapies  are  adequate.  The  principal  active  ingredient  in  marijuana 
is  delta- 9-Tetrahydrocannabinol  (THC).  Purified,  synthetic  THC  is  known  as 
dronabinol  and  is  marketed  under  the  trade  name  Marinol.  Marinol  is  commercially 
available  as  an  antiemetic  for  cancer  patients  and  to  treat  anorexia  associated  with 
weight  loss  in  patients  with  AIDS.  Other  drugs  and  treatments  are  available  for  the 
conditions  smoked  marijuana  would  ostensibly  ameliorate,  including  24  drugs  ap- 
proved by  the  FDA  for  glaucoma  and  many  for  nausea  associated  with  cancer  chem- 
otherapy and  chronic  pain.  Many  of  these  drugs  are  considered  superior  to  mari- 
juana in  effectiveness  and  safety.  Because  these  oral  medications  are  free  of  the  con- 
taminants found  in  smoked  marijuana,  they  do  not  harm  the  lungs,  heart,  and  im- 
mune system  the  way  that  smoked  marijuana  does. 

IT  WOULD  BE  WRONG  TO  LIBERALIZE  OUR  DRUG  CONTROL  POLICIES 

Marijuana  remains  the  most  commonly  used  illegal  drug.  Last  August's  National 
Household  Survey  on  Drug  Abuse  (NHSDA),  which  measures  drug  use  among  the 
general  population,  found  that  marijuana  remains  the  most  common  illicit  drug  in 
America.  It  was  used  by  77  percent  of  current  drug  users  (9.8  million  of  the  esti- 
mated 12.8  million  Americans  who  used  an  illict  drug  during  the  past  month  fi-om 
the  date  of  questioning).  The  NHSDA  survey  found  that  cocaine,  the  second  most 
prevalent  illegal  drug,  was  used  by  1.5  million  Americans  (or  0.7  percent  of  the  pop- 
ulation). The  number  of  "past-month"  drug  users  in  America  has  declined  by  more 
than  10  million  from  a  high  of  23.3  million  in  1985 — an  extraordinary  change  in  be- 
havior. Since  1991  for  example,  there  has  been  a  28  percent  decline  in  the  number 
of  cocaine  users. 

More  children  are  smoking  marijuana  at  earlier  ages.  According  to  NHSDA,  the 
rate  of  marijuana  use  by  12-17  year  olds  doubled  between  1992  and  1995,  going 
from  3.4  percent  to  8.2  percent.  The  number  of  new  marijuana  users  has  been  in- 
creasing since  1991,  after  a  long-term  decrease  since  1975.  The  1995  survey  esti- 
mated that  2.3  million  individuals  used  marijuana  for  the  first  time  in  1994  (com- 
pared to  530,000  first-time  cocaine  users).  The  survey  also  found  a  steady  decline 
in  the  mean  age  of  first  use  of  marijuana  since  1987.  The  mean  age  of  first  use 
dropped  from  17.8  years  in  1987  to  16.3  years  in  1994. 

Increased  prevalence  of  marijuana  is  showing  up  in  our  emergency  rooms.  The  na- 
tional Drug  Abuse  Warning  Network  (DAWN)  survey  which  provides  estimates  of 
the  number  of  drug-related  hospital  emergencies  also  reflected  the  increased  preva- 
lence of  marijuana.  The  1995  DAWN  survey,  which  records  information  about  drug 
users  who  go  for  treatment  at  hospital  emergency  rooms,  showed  that  marijuana 
continued  to  be  mentioned  more  often  than  any  other  substance  in  drug-related  hos- 
pital emergencies.  It  also  found  that  it  was  almost  always  mentioned  in  combination 
with  some  other  substance.  Between  1994  and  1995,  marijuana-related  episodes 
rose  17  percent  from  40,183  episodes  in  1994  to  47,069  in  1995.  The  12  to  17-year- 
old  cohort  had  the  fewest  number  of  marijuana-related  episodes  in  1995  but  the 
highest  growth  in  such  episodes  (increasing  from  6,539  accidents  in  1994  to  8,230 
in  1995). 

We  cannot  afford  to  send  wrong  messages  to  our  children.  The  University  of  Michi- 
gan's excellent  Monitoring  the  Future  (MTF)  annual  review  of  drug  use  among  sec- 
ondary school  students  suggests  that  today's  youth  have  become  more  accepting  of 
drug  use.  Recent  surveys  have  demonstrated  that  our  children's  disapproval  of 
drugs  and  perception  of  the  risks  associated  with  drug  use  have  declined  throughout 
this  decade,  beginning  in  1990.  As  a  result,  our  children  are  using  alcohol,  tobacco, 
and  illegal  drugs  in  greater  numbers.  We  cannot  afford  to  further  erode  youth  atti- 
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tudes  towards  drugs  by  allowing  marijuana  to  be  falsely  depicted  as  a  safe  drug  and 
as  effective  medicine.  Indeed,  we  must  act  immediately  to  correct  erroneous  atti- 
tudes held  by  our  youngsters  so  that  fewer  will  use  drugs.  We  cannot  afford  to  re- 
tvim  to  the  tragic  levels  of  drug  use  among  American  youth  that  were  prevalent  in 
our  recent  past.  ONDCP  looks  forward  to  the  release  of  the  1996  Monitoring  the 
Future  survey.  For  the  past  22  years  this  survey  has  been  one  of  the  most  useful 
barometers  of  youth  attitudes  towards  drugs. 

HOW  TO  RESPOND  TO  THE  CHALLENGE  TO  THE  NATIONAL  DRUG  CONTROL  STRATEGY 

We  all  have  a  stake  in  this  debate.  What  is  at  risk  is  not  just  the  public  health 
of  Arizona  and  California,  it  is  the  well-being  of  our  nation's  youth.  No  American 
should  stand  idly  by  while  a  pro-drug  minority  systematically  attacks  the  drug  con- 
trol system  we  have  in  place  to  protect  our  children  and  our  citizens.  More  than  50 
million  Americans  who  used  drugs  in  their  youth  subsequently  rejected  them.  They 
understand  the  dangers  marijuana  and  other  illegal  drugs  pose.  California,  by  vir- 
tue of  its  size  and  the  energy  and  creativity  of  its  citizens,  has  been  a  national 
trendsetter  in  many  fields.  We  cannot  afford  to  allow  the  Arizona  and  California 
mistake  to  become  a  drug-legalizing  step  to  be  repeated  in  the  other  48  states  of 
the  union. 

All  Americans  must  know  the  truth  about  marijuana.  The  American  people  make 
the  right  decisions  when  they  have  accurate  information.  We  must  make  the  case 
against  marijuana  scientifically  and  dispassionately.  Scare  tactics  will  not  work.  We 
will  need  the  active  support  and  attention  of  the  news  media  to  educate  all  Ameri- 
cans about  the  nature  of  the  drug  abuse  threat  we  face. 

We  should  consider  previous  failed  efforts  to  legalize  marijuana.  It's  been  tried  be- 
fore and  it  doesn't  work.  In  1975,  the  Alaska  Supreme  Court  invalidated  a  portion 
of  the  state's  criminal  statute  that  prohibited  the  possession  of  marijuana.  The  court 
held  in  Ravin  v.  State  that  possession  of  marijuana  by  adults  at  home  for  personal 
use  is  constitutionally  protected  because  Article  I,  section  22  of  the  Alaska  constitu- 
tion expressly  guaranteed  the  people's  "right  to  privacy."  Between  1975  and  1991, 
possession  of  up  to  four  ounces  of  marijuana  by  an  adult  was  lawful  in  Alaska.  How- 
ever, the  purchase,  sale,  and  distribution  of  marijuana  continued  to  be  illegal.  As 
a  result  of  this  de  facto  decriminalization,  marijuana  use  among  Alaskan  teenagers 
doubled.  In  response,  concerned  citizens,  especially  the  National  Federation  of  Par- 
ents for  Drug-Free  Youth,  sponsored  an  anti-drug  referendum  that  was  approved  by 
voters  in  1990.  We  should  all  learn  from  Alaska's  experience:  when  drugs  become 
more  acceptable,  as  reflected  in  law,  their  use  and  abuse  will  increase — especially 
among  our  youth. 

Marijuana  should  remain  a  "Schedule  I"  drug.  Congress  has  prohibited  the  gen- 
eral availability  of  marijuana  for  use  as  medicine  by  placing  it  in  Schedule  I  of  the 
federal  Controlled  Substance  Act.  This  federal  law  of  1970  schedules  drugs  accord- 
ing to  their  effects,  medical  use,  and  potential  for  abuse.  Schedule  I  drugs  are  those 
defined  as  having  "a  high  potential  for  abuse.  *  *  *  no  currently  accepted  medical 
use  in  treatment  in  the  United  States.  *  ♦  *  [and]  a  lack  of  accepted  safety  for  use 
of  the  drug  or  other  substance  under  medical  supervision."  Other  schedule  I  drugs 
include  heroin,  LSD,  hashish,  methaqualone,  and  designer  drugs.  The  law  further 
provides  that,  to  place  marijuana  in  Schedule  II  (as  cocaine  is)  or  in  a  lower  sched- 
ule, there  must  be  a  finding  that  it  has  a  "currently  accepted  medical  use  in  treat- 
ment in  the  United  States.  *  ♦  *"  The  Department  of  Health  and  Human  Services 
knows  of  no  medical  or  scientific  evidence  that  suggests  a  reevaluation  of  the  sched- 
uling of  marijuana  under  federal  law.  Drug  Enforcement  Administrator  Thomas  A. 
Constantine  firmly  opposes  a  rescheduling  of  marijuana  "because  there  is  no  evi- 
dence that  marijuana  is  an  effective  medical  treatment."  He  also  asks  "at  a  time 
when  our  nation  is  looking  for  solutions  to  the  problem  of  teenage  drug  use,  how 
can  we  justify  giving  a  stamp  of  approval  to  an  illegal  substance  which  has  no  legiti- 
mate medical  use?" 

Further  research  should  be  considered.  Established  federal  policy  is  to  treat  re- 
search on  the  therapeutic  use  of  marijuana  the  same  as  research  on  any  other  drug 
of  abuse  potential.  Neither  the  FDA  nor  the  National  Institutes  of  Health  are  op- 
posed to  controlled  and  well-conducted  clinical  trials  or  studies  for  any  drug  includ- 
ing marijuana.  The  FDA  would  of  course  follow  regulations  governing  the  use  in  hu- 
mans of  investigational  new  drug  substances  and  the  requirements  for  approval  of 
a  new  medication.  As  with  all  controlled  substances,  therapeutic  marijuana  would 
be  subject  to  all  of  the  stipulations  of  the  U.S.  controlled  Substance  Act.  This  act 
requires  an  application  be  registered  with  the  Drug  Enforcement  Administration. 
This  is  a  process  independent  from  FDA's  review  and  would  be  required  in  order 
for  clinical  studies  to  proceed.  There  is  presently  no  clinical  evidence  to  suggest  that 
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marijuana  leaf  should  be  permitted  to  become  the  first  U.S.  Food  and  Drug  Admin- 
istration-approved medicine  in  the  form  of  a  cigarette. 

We  must  continue  to  uphold  our  federal  laws.  Drug  use  and  its  consequences  have 
gone  down  in  large  part  because  of  the  efforts  of  federal,  state,  and  local  law  en- 
forcement agencies.  Upholding  our  laws  has  been  and  must  continue  to  be  an  essen- 
tial component  of  our  drug  control  strategy.  Deputy  Assistant  Attorney  General 
Mary  Lee  Warren  jifiirmed  this  principle  to  Los  Angeles  county  Sheriff  Brad  Gates. 
*  *  *  "it  should  be  clear,  however,  that,  whatever  the  applicable  state  law,  those 
who  distribute  or  use  marijuana  act  in  violation  of  federal  law  and  are  therefore 
subject  to  federal  prosecution." 

ONDCP  will  continue  to  oppose  drug  legalizing  initiatives.  ONDCP  was  honored 
to  support  the  efforts  of  concerned  Arizonans  and  Califomians  in  the  months  pre- 
ceding the  November  election.  Subsequent  to  the  passage  of  both  initiatives, 
ONDCP  continues  to  energetically  coordinate  the  federal,  state  and  local  responses 
to  this  threat  to  our  National  Drug  Control  Strategy.  We  appreciated  the  leadership 
of  Senator  Dianne  Feinstein  in  California  and  Senator  Jon  Kyi  in  Arizona  and  the 
efforts  of  police  chiefs,  educators,  and  other  public  officials  who  stood  for  our  chil- 
dren. 

But  Washington  alone  can't  make  a  difference.  Drug  use  and  its  consequences  are 
reduced  when  the  entire  nation  mobilizes  not  when  hearings  are  held  in  Washing- 
ton. Individual  Americans,  communities,  and  organizations  concerned  with  our  chil- 
dren's well-being  have  already  reduced  the  number  of  drug  users  by  some  10  million 
in  the  past  decade.  Treatment  and  prevention  efforts  by  groups  such  as  ASPIRA, 
Boys'  and  Girls'  Clubs,  D.A.R.E.,  P.R.I.D.E.,  Community  Anti-Drug  Coalitions  of 
America,  Lions,  Elks,  Kiwanis,  Rotary,  and  other  civic  organizations.  National 
Crime  Prevention  Council,  National  Family  Partnership,  National  Family  in  Ac- 
tions, National  Association  of  State  Alcohol  and  Drug  Abuse  Directors,  TASC,  and 
the  Partnership  for  a  Drug-Free  America  have  been  critical  components  of  this  na- 
tional drug  control  effort.  Nevertheless,  the  attitudes  and  statements  of  national 
leaders  are  important.  They  set  the  tenor  of  the  debate.  They  can  also  convey  to 
all  Americans  our  collective  seriousness  about  this  problem. 

Parents  must  constitute  the  first  line  of  defense.  IJltimately,  American's  drug  abuse 
problem  will  only  be  minimized  if  parents,  teachers,  coaches,  ministers,  and  coun- 
selors running  youth-oriented  organizations  motivate  young  Americans  to  reject 
drugs.  Youngsters  and  adolescents  listens  most  to  those  they  know,  love  and  re- 
spect. The  best  weapons  in  the  struggle  against  drugs  may  well  be  the  kitchen  table 
and  the  discussions  about  drugs  that  take  place  in  our  homes.  We  must  ensure  that 
parents  are  aware  of  the  dangers  drugs  pose  so  that  they  can  speak  knowledgeably 
to  their  children  about  drugs.  We  should  arm  parents  with  the  information  they 
need.  Children  can  be  misled  easily  by  myth,  rumor,  and  the  false  notion  that  drugs 
are  glamorous.  For  oxu-  children's  sake,  we  need  to  act  today.  By  doing  so,  we  can 
reduce  the  number  of  addicted  adults  who  will  cause  enormous  damage  to  them- 
selves and  our  society  tomorrow. 

CONCLUSION 

The  Office  of  National  Drug  Control  Policy  strongly  opposes  Arizona's  Proposition 
200  and  California's  Proposition  215.  The  President  has  approved  the  coordinated 
opposition  to  these  drugs  legalization  measures  by  the  Department  of  Justice  and 
the  DEA,  the  Department  of  Health  and  Human  Services,  and  the  Department  of 
Education.  The  two  measures  are  in  contradiction  of  federal  law.  They  both  violate 
the  medical-scientific  process  by  which  safe  and  effective  medicines  are  evaluated 
for  use  by  the  medical  community.  Both  measures  are  actually  a  quasi-legalization 
of  dangerous  drugs.  We  believe  these  two  measures  are  unwise  and  represent  a 
threat  to  our  congressionally  approved  National  Drug  Control  policy. 


19 


SUMMARY  OF  ADMINISTRATION  RESPONSE  TO  CALIFORNIA  PROPOSITION  215 
AND  ARIZONA  PROPOSITION  200 

BACKGROLTVD 

-  No  clinical  evidence  demonstrates  that  smoked  marijuana  is  good  medicine.  California 
Proposition  215  and  Arizona  Proposition  200,  by  loosening  controls  on  a  dangerous  substance, 
pose  a  significant  threat  to  America's  youth  and  our  national  efforts  to  reduce  drug  abuse.  The 
Administration  recognized  the  need  to  confront  this  sham  for  legalization,  and  ONDCP,  in  the 
spring  of  1996,  assumed  responsibility  for  mobilizing  efforts  to  counter  both  initiatives. 

FraST  STEPS 

Elicited  input  from  interested  federal,  state  and  local,  medical  and  concerned  community 
groups  for  the  development  of  a  comprehensive  strategy  to  counter  each  initiative. 

Highlighted  concerns  about  the  consequences  should  either  or  both  pass,  i.e: 

~  our  children  would  receive  the  wrong  message  —  "marijuana  is  good;"  already  increasing 
teenage  marijuana  use,  would  likely  continue  its  upward  spiral. 

--  neither  measure  as  drafted  contained  sufficient  controls  to  prevent  abuse.. 

ACTIONS  UNDERTAKEN 

-  Spoke  out  consistently. 

~  Wrote  a  Letter  to  Parents  on  the  dangers  of  drug  use  by  our  youth  published  by 
syndicated  columnist  Dear  Abby  and  various  public  service  organizations' 
newsletters. 

--  Wrote  letters  to  and  met  with  key  figures  urging  their  public  support  of  the  campaign 
against  each  measure: 

—  former  Presidents  Bush,  Ford,  and  Carter  signed  a  joint  letter  expressing  their 
concern  about  the  initiatives. 

—  former  Surgeon  General  Dr.  C.  Everett  Koop  taped  a  public  service 
video  and  wrote  letters  to  the  editors  of  major  publications  in  each  state 
expressing  his  concern  over  each  measure. 

—  interviewed  on  40  radio  talk  and  television  news  shows. 
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—  gave  35  on-the-record  interviews. 

—  met  with  four  editorial  boards. 

—  wrote  op-ed  contributions  which  were  published  in  the  San  Francisco  Chronicle  and 
the  Arizona  Republic. 

~  wrote  1 66  California  and  Arizona  business  leaders  soliciting  support  for  local 
opponents  to  Proposition  2 1 5  and  Proposition  200. 

—  wrote  to  members  of  the  California  and  Arizona  Congressional  delegations, 
seeking  their  support. 

~  wrote  to  all  members  of  Congress,  advising  them  of  ongoing  actions. 

~  made  two  visits  to  the  states,  holding  eight  press  conferences  and  attending  four 
community-sponsored  rallies. 

-  Post-election  efforts  include  hosting  interagency  meetings  on  November  7  and  1 3  to  plan  a, 
federal  response  to  the  passage  of  the  California  and  Arizona  initiatives. 

-  Hosted  meeting  between  interested  federal  agencies  and  state  representatives  fi-om  California 
and  Arizona  on  November  14. 

PARTICIPATING  ENTITIES 

-  Federal  agencies  involved  include  the  Departments  of  Justice,  Transportation,  Education  and 
Health  and  Human  Services,  the  Drug  Enforcement  Administration,  and  the  White  House  Domestic 
Policy  Council. 

-  Community  and  public  interest  groups  involved  include  the  Commimity  Anti-Drug  Coalition 
of  America  (CADCA),  the  Partnership  for  a  Drug-Free  America  (PDFA),  and  the  Center  on 
Addiction  and  Substance  Abuse  (CASA),  at  Columbia  University. 
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The  Chairman.  Mr.  Constantine. 

STATEMENT  OF  THOMAS  A.  CONSTANTINE 

Mr.  Constantine.  Senator,  like  the  general,  I  have  a  statement 
that  I  will  leave  behind  for  the  record. 

The  Chairman.  Without  objection. 

Mr.  Constantine.  I  think  the  general  very  brilliantly  explained 
a  lot  of  the  issues  that  we  faced  as  this  legislation  came  together. 
Let  me  give  you  my  experiences  both  in  DEA  and  also  as  a  career 
law  enforcement  in  analyzing  the  strategy,  the  resulting  legisla- 
tion, and  what  I  think  will  be  the  impact  on  society  and  law  en- 
forcement, in  general. 

In  essence,  I  think  we  have  to  be  very  clear.  This  legislation  real- 
ly legalizes  the  possession  of  marijuana  and,  in  Arizona,  all  sched- 
ule I  drugs,  such  as  heroin  and  LSD,  for  what  are  fairly  vague 
medical  definitions — seriously  ill  or  for  any  illness  for  which  mari- 
juana could  be  some  type  of  a  palliative  substance. 

I  don't  think  many  Americans  have  yet  grasped  the  significance 
of  what  happened  last  month  in  California  and  Arizona,  and  I 
think  it  is  critical  that  this  information  be  released  and  we  recog- 
nize that  this  was  not  a  local  grassroots  effort  by  concerned  citi- 
zens, but  part  of  a  well-orchestrated,  well-financed  national  move- 
ment not  for  the  compassionate  use  of  marijuana,  but  to  legalize 
drugs.  These  efforts  are  going  to  have  a  profound  effect  on  this  gen- 
eration and  the  next  generation  as  they  struggle  to  grow  up  in  a 
conflicted  situation.  Is  marijuana  dangerous  or  a  medicine? 

The  figures  that  the  general  put  on  the  board  where  we  saw  a 
fairly  sharp  reduction  in  the  use  of  marijuana  was  at  great  cost  to 
those  of  us  in  society.  We  witnessed  the  terrible  implications  of  the 
1960's  and  the  1970's  and  the  effect  that  it  had  on  America.  At  that 
point,  we  became  very  serious  and  very  strong  in  our  opposition  to 
marijuana  and  other  drugs.  The  question,  I  think,  we  will  have  to 
ask  is  at  what  point  will  new  experimentation  and  repeated  usage 
that  is  now  becoming  so  normalized  as  medicine  rather  than  con- 
traband reaches  a  stage  where  resolving  the  problem  will  be  dif- 
ficult, if  not  impossible. 

We  have  more  questions  than  answers,  in  all  honesty,  in  law  en- 
forcement because  these  propositions  were  very  well-crafted,  very 
well-thought-out,  and  they  have  masked  their  true  identity.  How- 
ever, one  thing  I  can  assure  you,  there  are  two  basic  facts  that 
have  not  changed.  First,  as  the  general  stated,  the  President  and 
the  entire  administration  is  unequivocally  opposed  to  legalization 
of  drugs.  And,  second,  the  Drug  Enforcement  Administration  will 
continue  to  target  and  arrest  significant  drug  traffickers,  whether 
they  are  doctors  or  citizens  operating  domestically  and  internation- 
ally. 

We  know,  through  your  discussions  and  those  that  have  been  put 
forward,  exactly  how  the  law  was  packaged  and  proposed.  How- 
ever, one  of  the  things  that  I  think  we  have  to  look  at  very  care- 
fully that  is  often  not  mentioned  is  the  Arizona  proposition  which 
was  masked  as  a  truth  in  sentencing  law.  It  provides  for  actions 
which  will  erode  the  effective,  tough  drug  policies  that  were  in 
place  originally  and  includes  the  release  of  prisoners  previously 
convicted  of  personal  possession  or  use  of  a  controlled  substance. 
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In  my  history  in  law  enforcement,  I  can  think  of  a  similar  experi- 
ence in  New  York  State.  There  is  in  New  York  State  a  second  fel- 
ony law  for  mandatory  sentencing  in  a  State  prison.  As  super- 
intendent of  the  State  police,  I  was  often  in  meetings  with  the  head 
of  the  parole  commission,  the  head  of  corrections,  and  budget  offi- 
cials, all  of  whom  wanted  to  change  that  law,  where  I  would  ex- 
plain the  tremendous  amount  of  investigative  effort  it  had  taken  to 
reach  that  second  felony  conviction. 

I  would  expect  that  if  officials  in  Arizona  look  at  the  criminal 
records  of  the  1,300-some  prisoners,  they  will  find  a  situation  not 
unlike  that  in  New  York.  We  pulled  the  records  of  the  individuals 
who  were  second  felony  mandatory  sentenced  for  drug  charges  to 
State  prisons.  They  had,  on  average,  15  previous  arrests  in  New 
York  State — 9  misdemeanors  and  6  felonies — before  they  ever 
served  a  day  in  a  State  prison.  Those,  I  caution  you,  are  arrests, 
not  crimes,  and  they  could  be  measured  probably  five-  or  ten-fold. 

But  despite  the  differences  between  these  two  laws,  they  have 
one  commonality.  There  is  no  legitimate  medical  purpose  for  mari- 
juana or  the  other  drugs  that  are  proposed  in  the  legislation.  We 
know  from  looking  at  the  advertisements  that  this  is  funded  by  in- 
dividuals who  are  living  outside  of  those  States.  One  of  the  primary 
benefactors  is  a  reputed  billionaire.  The  newspaper  reports  indi- 
cated that  Mr.  Soros  has  provided  hundreds  of  thousands  of  dollars 
in  California  alone  to  gamer  support,  and  maybe  double  that  much 
in  Arizona.  There  are  other  foundations  who  are  involved. 

Opponents  of  the  proposition,  interestingly  enough,  are  the 
American  Cancer  Society,  the  California  Medical  Association,  the 
Glaucoma  Research  Foundation,  the  National  Multiple  Sclerosis 
Society,  the  California  Narcotics  Officers  Association,  and  every 
single  chief  of  police  in  the  United  States  has  filed  a  resolution  in 
opposition. 

General  McCaffrey  humbly  talked  about  his  role  in  this.  I  know 
that  he  traveled  throughout  California  and  Arizona  on  a  whirlwind 
schedule,  and  Secretary  Shalala  and  the  President  of  the  United 
States  and  C.  Everett  Koop.  That  is  a  very  formidable  group  of  peo- 
ple to  be  lobbying  against  legislation.  They  are  not  individuals  who 
do  that  for  any  type  of  an  opportunistic  purpose,  but  a  sincere  be- 
lief in  the  benefit  of  our  society.  Senator  Kyi  mentioned,  and  the 
general  knows,  we  held  a  press  conference  and  we  had  a  resolution 
from  13,000  chiefs  of  police  in  opposition.  We  could  not  even  get 
that  on  the  evening  news  in  Phoenix,  despite  having  every  promi- 
nent individual  in  the  State. 

We  are  not  naive  in  DEA  on  the  position  of  medical  use  of  mari- 
juana. This  has  been  argued  back  and  forth  for  many  years.  Let  me 
give  you  some  of  the  reasons  why  DEA  feels  it  should  continue  on 
as  a  schedule  I  drug,  and  it  would  be  the  same  reason  why  it 
should  remain  illegal. 

It  has  been  rejected  as  a  medicine  by  the  American  Medical  Asso- 
ciation, the  National  Multiple  Sclerosis  Society,  the  American 
Glaucoma  Society,  the  American  Academy  of  Ophthalmology,  and 
the  American  Cancer  Society.  I  would  challenge  anyone  to  define 
any  other  medicine  prescribed  by  a  physician  that  is  smoked  in  un- 
known quantities,  in  unknown  purities,  with  unknown  impact.  It 


33 

is  likely  to  be  more  cancer-causing  than  tobacco.  It  may  weaken  the 
body's  antibacterial  defenses  and  impairs  motor  skills. 

No  medical  study  has  indicated  marijuana  is  significantly  effec- 
tive in  controlling  nausea  and  vomiting.  In  the  case  of  the  schedul- 
ing decision  held  by  DEA,  proponents  of  removing  it  and  making 
it  a  medicine  testified  under  oath.  Ten  doctors  could  not,  without 
exception,  come  up  with  one  medical  study,  subject  to  peer  group 
review,  that  defined  marijuana  as  a  medicine,  despite  the  syn- 
thetics that  are  now  in  Marinol  and  doctors  now  mention  Zofran 
and  Kytril,  which  are  even  better  medicines  available  at  that  point 
in  time. 

To  say  that  marijuana  should  be  used  for  pain  relief,  in  my  opin- 
ion, is  similar  to  saying  that  cigarettes  should  be  prescribed  to  peo- 
ple for  obesity.  Research  shows  that  smoking  causes  lung  cancer 
and  emphysema  and  society  acknowledges  that.  Why,  then,  should 
we  believe,  simply  on  the  word  of  those  who  seek  to  normalize  their 
own  behavior,  that  marijuana  should  be  widely  available  for  all  to 
smoke? 

I  find  it  interesting  that  after  a  career  of  working  with  victims 
of  crime  who  often  are  the  most  unfortunate  people  in  our  society, 
those  with  the  least  economic  means,  individuals  for  whom  life  is 
the  most  difficult,  now  we  have  allowed  a  few  individuals  who 
write  checks  in  the  comfort  of  mansions  on  the  east  side  of  Man- 
hattan or  Los  Angeles  to  dictate  what  policies  will  be  harmful  for 
their  children.  When  their  children  become  addicted  to  drugs,  they 
can't  afford  the  Betty  Ford  Clinic  for  $2,000  a  day.  They  are  lucky 
if  they  can  go  down  to  some  city  institution  and  get  some  aspirin 
or  pain  relievers,  while  the  sponsors  sit  in  ultimate  luxury  on 
yachts  and  private  jet  planes  while  these  individuals  suffer. 

The  implications  for  those  of  us  in  law  enforcement  are  immense. 
Let  me  give  you  some  idea  where  a  law  enforcement  official,  in  the 
middle  of  the  night,  without  a  legal  staff  with  him,  without  a  set 
of  law  books — events  that  transpire  right  in  his  presence.  Can  they 
seize  marijuana  in  California  and  Arizona  and  other  Schedule  I 
drugs  in  Arizona  if  the  subject  claims  to  have  received  them  on  a 
doctor's  recommendation  or  prescription?  Are  these  substances  now 
medicines  under  State  law,  while  being  contraband  under  Federal 
law? 

How  about  the  police  officer's  liability  if  they  let  individuals  with 
marijuana  travel  on  down  the  highway,  or  with  LSD,  and  they 
drive  off  and  later  injure  or  kill  someone  in  some  type  of  bizarre 
reaction  to  the  LSD?  Is  that  officer  now  somehow  liable?  I  can 
guarantee  you  the  local  paper  will  have  his  picture  and  his  chief 
on  the  front  page,  blaming  that  chief  and  the  officer  for  the  inci- 
dent. 

Can  they  detain  people  possessing  schedule  I  drugs  and  can  they 
call  Federal  officials  to  come  and  arrest  them  on  Federal  charges? 
There  are  10  to  20  times  more  local  law  enforcement  officials  work- 
ing narcotics  in  those  two  States  than  there  are  DEA  agents.  Sim- 
ply stated,  you  would  wind  up  having  more  quarterbacks  than  you 
would  have  receivers. 

How  will  law  enforcement  officers  need  to  respond  to  large  mari- 
juana plots  where  the  individuals  claim  they  are  now  caregivers? 
How  about  penal  institutions?  Some  would  say  it  is  impossible.  You 
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have  done  enough  work  on  frivolous  lawsuits  arising  out  of  penal 
institutions.  Can  inmates  in  prison  now  claim  that  they  are  suffer- 
ing from  some  type  of  a  medical  condition  that  requires  treatment 
from  a  Schedule  I  substance? 

Are  prison  officials  obligated  to  allow  inmates  or  groups  of  in- 
mates to  have  marijuana  based  on  migraine  headaches  that  was 
recommended  over  the  phone  by  a  doctor  and  the  individual  bring- 
ing the  substance  into  prison  claims  they  are  a  caregiver?  How  will 
the  people  in  Arizona,  where  doctors  practice  on  both  sides  of  our 
border  between  Mexico  and  the  United  States,  decide  what  is  a 
crime  and  what  isn't  a  crime?  These  questions,  I  have  to  tell  you, 
are  unanswered. 

Parents  will  start  to  ask  very  serious  questions  of  government. 
Will  their  children  be  safe  in  school?  Will  workplaces  where  indi- 
viduals operate  machinery  now  be  safe?  How  about  the  school  bus 
driver?  How  about  the  individual  who  happens  to  be  driving  down 
the  same  road  as  the  school  bus?  How  do  we  maintain  a  drug-free 
requirement  for  industry,  which  is  a  form  that  they  have  to  fill  out 
certifying  to  the  Federal  Government  they  have  a  drug-free  work- 
place so  they  are  eligible  for  certain  types  of  funding,  when,  in  es- 
sence, they  now  have  individuals  who  have  been  recommended  to 
use  it  by  doctors? 

I  have  6  children  and  11  grandchildren.  How  about  the  little 
league  or  Babe  Ruth  baseball  coach  who  has  six  marijuana  blunts 
in  the  ashtray  and  four  13-year-old  kids  in  the  back  seat  and  is 
stopped  by  a  trooper?  They  now  show  a  letter  of  recommendation 
and  a  letter  from  a  caregiver.  The  trooper  is  unable  to  make  an  ar- 
rest. What  happens  as  those  individuals  travel  on  down  the  road? 
I  can't  think  of  a  greater  mixed  message  that  we  would  send  to  the 
most  vulnerable  people  in  our  society,  teenagers,  than  to  call  mari- 
juana a  medicine. 

We  can  do  some  things  in  the  Federal  Government.  We  are  work- 
ing with  Brad  Gates  and  Rick  Romley,  and  the  general  has  brought 
us  all  together.  We  have  administrative  functions  that  we  can  deal 
with  doctors  who  abuse  these  privileges.  There  are  grand  juries 
available.  I  also  would  think  that  somewhere  down  the  line  where 
an  individual  has  been  prescribed  or  suggested  a  drug  by  a  physi- 
cian and  then  the  individual  acts  out  in  some  fashion  to  hurt  other 
people  that  there  certainly  will  be  statutes  like  criminally  negligent 
homicide  or  manslaughter  that  would  be  available  to  an  interested 
prosecutor.  We  also  have  availability  scheduling  people  who  may 
value  the  fact  that  they  have  a  license  to  schedule  all  types  of 
drugs  from  II  through  V.  We  are  working  with  any  number  of  indi- 
viduals to  try  to  educate  our  citizens  on  this  issue. 

The  only  thing  that  I  can  say  is  what  I  said  when  we  were  in 
Arizona,  and  we  really  didn't  get  much  publicity  for  it  and  I  was 
speaking  last  and  most  people  had  covered  the  issue.  I  think  the 
history  of  this — it  has  occurred  in  Switzerland,  it  occurred  in  Eng- 
land, it  occurred  in  Alaska.  It  always  turns  out  to  be  a  very  sad 
situation  for  society,  in  general. 

I  would  ask  that  those  billionaires  and  millionaires  who  funded 
this  proposition  be  willing  to  purchase  a  major  monument  in  Phoe- 
nix and  Los  Angeles  and  have  their  names  inscribed  on  that  monu- 
ment for  all  to  see.  If  they  think  this  is  success,  then  they  will  get 
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credit  for  it  10  years  from  now.  If,  10  years  from  now,  they  wind 
up  with  needle  park  in  downtown  Phoenix,  I  think  we  should  all 
remember  these  people  who  funded  this  proposal. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Constantine  follows:] 

Prepared  Statement  of  Thomas  A.  Constantine 

Mr.  Chairman,  Members  of  the  Committee:  I  appreciate  this  opportunity  to  ap- 
pear before  the  Committee  today  and  discuss  the  issues  surrounding  the  two  re- 
cently-passed ballot  initiatives  in  California  and  Arizona  which,  in  essence,  legalize 
the  possession  of  marijuana  and  in  Arizona,  all  Schedule  I  drugs,  such  as  heroin 
and  LSD  for  medical  purposes  by  "seriously  or  terminally  ill  patients."  I  also  wish 
to  thank  you,  Mr.  Chairman,  for  calling  this  hearing  in  such  a  timely  manner.  Most 
Americans  have  not  yet  grasped  the  consequences  of  what  happened  last  month  in 
California  and  Arizona,  and  it  is  critical  that  Congress  provide  factual  information 
about  these  initiatives.  It  is  also  critical  that  Americans  understand  that  these  le- 
galization initiatives  were  not  local,  grass-roots  efforts,  but  part  of  a  well-orches- 
trated, well-financed  national  movement,  not  for  the  compassionate  medical  use  of 
marijuana,  but  to  legalize  drugs.  These  efforts  will  have  a  profound  impact  on  our 
children,  as  they  struggle  to  grow  up  against  the  backdrop  of  increased  drug  use 
among  young  people. 

Today  we  are  faced  with  more  questions  than  answers  as  we  examine  the  impact 
of  these  initiatives.  It  is  fair  to  say  that  both  propositions  were  well-crafted  and 
well-thought  out,  and  their  authors  fully  intended  to  mask  their  true  agenda  in  the 
guise  of  drug  "medicalization,"  while  keeping  the  medical  conditions  for  which  con- 
trolled substances  can  be  used  extremely  vague.  The  passage  of  these  propositions 
raises  important  legal  and  law  enforcement  issues  which  we  are  currently  assessing. 
But  there  are  two  very  basic  facts  that  have  not  changes:  first,  that  the  Clinton  Ad- 
ministration is  unequivocally  opposed  to  the  legalization  of  drugs,  and  second,  that 
the  Drug  Enforcement  Administration  will  continue  to  target  and  arrest  the  most 
significant  drug  traffickers  operating  domestically  and  internationally. 

WHAT  THE  PROPOSITIONS  DO 

Voters  who  supported  Proposition  215  in  California  were  led  to  believe  that  this 
initiative  would  simply  allow  medical  doctors  to  treat  terminally  ill  and  suffering 
patients  with  marijuana  for  the  relief  of  pain  symptoms.  In  reality,  the  proposition 
allows  anyone  who  receives  a  doctor's  "recommendation"  to  possess  and  use  mari- 
juana for  cancer,  AIDs,  glaucoma  and  "any  other  illness  for  which  marijuana  pro- 
vides relief."  It  allows  doctors  to  verbally  "recommend"  marijuana  use  to  minors, 

prisoners,  individuals  in  sensitive  positions simply  anyone  who  claims  to  have  a 

medical  condition.  The  proposition,  by  extension,  also  allows  individuals  to  smoke 
and  cultivate  marijuana  openly,  on  the  premise  that  marijuana  has  been  rec- 
ommended for  the  individual's  "medical  condition". 

In  Arizona,  voters  were  asked  to  approve  the  "Drug  Medicalization,  Prevention 
and  Control  Act  of  1996."  Packaged  as  a  truth-in-sentencing  and  drug  prevention 
measure,  proponents  masked  the  true  agenda  of  Proposition  200.  Buried  within  the 
proposition  was  a  provision  which  allows  a  physician  to  prescribe  controlled  sub- 
stances included  in  Schedule  I  to  terminally  ill  patients  and  to  seriously  ill  patients 
suffering  pain. 

The  Arizona  proposition  is  more  restrictive  than  the  California  version  in  that  a 
physician  must  cite  a  study  confirming  the  proven  medical  benefits  of  a  Schedule 
I  drug  and  provide  a  written  prescription  which  is  kept  in  the  patient's  medical  file, 
and  the  patient  is  required  to  obtain  a  written  opinion  from  a  second  physician  con- 
firming that  the  prescription  for  the  Schedule  I  substance  is  "appropriate  to  treat 
a  disease  or  to  relieve  the  pain  and  suffering  of  a  seriously  ill  patient  or  terminally 
ill  patient."  However,  the  Arizona  proposition  also  provided  for  other  actions  which 
erode  effective,  tough  drug  policies,  including  the  release  of  prisoners  "previously 
convicted  of  personal  possession  or  use  of  a  controlled  substance." 

Despite  the  differences  between  the  two  ballot  initiatives,  there  is  an  indisputable 
similarity:  both  states  now  allow  individuals  to  possess  substances  which  have  no 
legitimate  medical  use.  Both  California  and  Arizona,  despite  what  the  proponents 
claim,  have  taken  the  first  steps  towards  the  proponents'  ultimate  goal  of  legalizing 
drugs. 
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WHO  SUPPORTED  THE  PROPOSITION 

Proposition  215  in  California  and  Proposition  200  in  Arizona  were  drafted,  fi- 
nanced and  supported  by  legalization  proponents  using  the  compassionate  pain  ar- 
gument as  a  guise  for  their  drug  legalization  agenda.  Billionaire  financier  and  legal- 
ization advocate,  George  Soros,  provided  hundreds  of  thousands  of  dollars  in  Califor- 
nia alone  to  gamer  support  for  the  proposition.  In  Arizona,  Soros  almost  doubled 
his  California  donations,  a  significant  portion  of  which  were  made  through  organiza- 
tions, such  as  the  Drug  Policy  Foundation,  with  which  he  is  affiliated.  Other  donors 
included  representatives  from  the  Progressive  Corporation,  the  Men's  Warehouse, 
and  other  pro-legalization  groups. 

Proponents  waged  a  sophisticated,  misleading  campaign  which  led  voters  to  be- 
lieve that  the  initiatives  were  simply  limited  to  compassionate  pain  relief  Oppo- 
nents of  the  propositions,  including  the  American  Cancer  Society,  the  California 
Medical  Association,  the  Glaucoma  Research  Foundation,  the  National  Multiple 
Sclerosis  Society,  the  California  Narcotics  Officers  Association  and  many  family 
groups  concerned  about  the  impact  of  drug  legalization  on  the  nation's  children, 
were  outspent  and  out-campaigned  by  the  well-orchestrated  effort  to  legalize  drugs 
on  a  national  basis.  These  individuals  cynically  used  the  suffering  and  illness  of  vul- 
nerable people  to  further  their  own  agenda. 

Those  of  us  who  fought  against  the  initiative,  including  General  McCaffrey,  my- 
self, HHS  Secretary  Shalala  and  former  Presidents  Ford,  Carter  and  Bush,  found 
it  extremely  difficult  to  engage  the  media  in  California  and  Arizona  and  discuss  the 
real  issues  underlying  these  propositions.  Even  the  fact  that  13,000  members  of  the 
International  Association  of  Chiefs  of  Police,  meeting  in  Phoenix,  Arizona  in  late  Oc- 
tober, passed  a  resolution  strongly  opposing  these  initiatives,  received  little  atten- 
tion. 

Before  discussing  the  practical  implications  that  these  two  propositions  will  have 
on  law  enforcement  and  ultimately  on  American  children,  I  would  like  to  take  a  mo- 
ment to  discuss  DEA's  position  on  the  medical  use  of  marijuana. 

THE  MEDICAL  USE  ISSUE 

In  March,  1992,  DEA  Administrator  Robert  Bonner,  re-affirmed  DEA's  position 
that  there  is  "no  currently  accepted  medical  use"  for  marijuana,  and  denied  the  peti- 
tion of  the  National  Organization  for  Reform  of  Marijuana  Laws  (NORML)  to  re- 
schedule marijuana  from  Schedule  I  to  Schedule  II.  Ailer  a  lengthy  hearing  process, 
DEA  made  this  conclusion  based  on  testimony  and  comments  from  numerous  medi- 
cal doctors  who  had  conducted  detailed  research  and  were  widely  considered  experts 
in  their  respective  fields.  Briefly,  the  decision  states  among  other  things  that: 

Marijuana  has  been  rejected  as  medicine  by  the  American  Medical  Association, 
the  National  Multiple  Sclerosis  Society,  the  American  Glaucoma  Society,  the  Amer- 
ican Academy  of  Ophthalmology  and  the  American  Cancer  Society. 

No  medicine  prescribed  by  physicians  is  smoked. 

Marijuana  is  likely  to  be  more  cancer-causing  than  tobacco;  damages  brain  cells; 
causes  lung  problems,  such  as  bronchitis  and  emphysema;  may  weaken  the  body's 
antibacterial  defenses.  *  *  *  and  impairs  motor  skills. 

No  medical  study  has  indicated  that  marijuana  is  significantly  effective  in  control- 
ling nausea  and  vomiting. 

Each  of  the  doctors  testifying  on  behalf  of  NORML  claimed  that  his  opinion  was 
based  on  scientific  studies,  yet  with  one  exception,  none  could  identify,  under  oath, 
the  scientific  studies  they  relied  on. 

It  is  common  knowledge  that  the  active  ingredient  in  marijuana,  known  as  THC, 
is  available  in  pure  form,  manufactured  pharmaceutically  in  capsules  as  Marinol. 
There  have  been  no  medical  studies  indicating  that  any  property  in  marijuana  other 
than  THC  has  any  beneficial  medical  effect.  There  have  been  dramatic  advances 
made  in  relieving  the  side  effects  of  cancer  treatment  during  the  past  decade,  and 
drugs  such  as  Zofran  and  Kytril  are  available  to  physicians.  Many  medical  experts 
consider  these  new  drugs  far  more  effective  than  Marinol.  In  DEA's  opinion  in  1992, 
and  in  1996,  there  is  no  scientific  information  which  supports  re-classifying  mari- 
juana as  a  Schedule  II  substance,  making  it  available  for  medical  use. 

To  say  that  marijuana  should  be  used  for  pain  relief  is  similar  to  saying  that  ciga- 
rettes should  be  prescribed  as  an  appetite  suppressant  to  those  seeking  to  lose 
weight.  Our  research  shows  definitively  that  smoking  causes  lung  cancer  and  em- 
physema, and  our  society  acknowledges  the  dangers  of  tobacco.  Why,  then,  should 
we  believe,  simply  on  the  word  of  those  who  seek  to  normalize  their  own  behavior, 
that  marijuana  should  be  widely  available  for  all  to  smoke?  Why  should  we  allow 
a  few  individuals,  who  write  checks  in  the  comfort  of  their  upper-class  homes,  to 
dictate  policies  which  we  know  are  harmful? 
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IMPLICATIONS  FOR  LAW  ENfFORCEMENT 

Perhaps  the  most  complex  questions  we  are  facing  today  as  a  result  of  these  prop- 
ositions pertain  to  law  enforcement.  As  representatives  on  the  panel  of  state  and 
local  experts  will  testify,  the  passage  of  these  initiatives  raises  important  law  en- 
forcement issues  in  both  states.  Earlier  this  month,  General  McCaffrey  convened  a 
meeting  of  representatives  from  state  and  local  law  enforcement  to  discuss  the  prac- 
tical implications  of  these  propositions,  and  how  federal  law  enforcement  together 
with  their  state  and  local  task  force  partners  will  continue  to  target  and  arrest 
major  drug  traffickers. 

I  would  like  to  discuss  a  few  scenarios  which  raise  questions  and  graphically  illus- 
trate the  practical  issues  which  face  law  enforcement  in  light  of  these  developments. 

Can  State  and  local  law  enforcement  officers  seize  marijuana  in  California,  and 
in  Arizona,  marijuana  and  other  Schedule  I  drugs  from  individuals  claiming  to  have 
received  them  as  a  result  of  a  doctor's  recommendation  or  prescription?  Are  these 
substances  medicines  under  state  law  or  contraband? 

Are  police  officers  liable  if  they  let  individuals  with  marijuana,  who  claim  a  medi- 
cal condition,  drive  off  and  later  injure  or  kill  someone? 

Are  state  and  local  officers  able  to  detain  individuals  possessing  Schedule  I  drugs, 
and  call  Federal  officials  to  come  and  arrest  them  on  Federal  charges?  How  will  the 
Federal  Government  meet  the  burdens  of  charging  and  prosecuting  cases  previously 
handled  on  a  state  level — without  any  additional  resources  and  with  already  stag- 
gering workloads? 

How  will  law  enforcement  officers  need  to  respond  to  large  marijuana  plots  when 
the  owners  claim  that  they  are  "caregivers"  who  must  cultivate  marijuana  for  their 
customers  suffering  from  AIDS,  cancer,  or  whatever  medical  conditions  they  iden- 
tify? 

Can  inmates  in  prison  claim  that  they  are  suffering  from  a  medical  condition  re- 
quiring treatment  with  Schedule  I  substances?  Are  prison  officials  obligated  to  allow 
the  inmates  to  use  these  drugs?  If  so,  how  are  prison  officials  in  Arizona  expected 
to  maintain  order  and  discipline  with  the  inmates  high  on  heroin,  marijuana,  LSD 
or  other  Schedule  I  drugs? 

How  will  law  enforcement  handle  prescriptions  or  recommendations  from  doctors 
or  caregivers  from  other  states,  or  from  Mexico  and  Canada? 

These  are  serious  questions  which  now  face  California  and  Arizona  law  enforce- 
ment officials  on  a  daily  basis.  There  are  also  significant  issues  which  face  the  citi- 
zens of  both  states.  Parents  should  ask  how  these  propositions  will  impact  on  the 
safety  of  their  children;  will  workplaces,  including  schools  and  transportation,  main- 
tain drug-free  requirements?  How  will  parents  be  assured  that  their  child's  Little 
League  Coach,  or  scoutmaster  is  not  using  drugs?  Perhaps  the  biggest  question  of 
all,  however,  is  what  impact  the  liberalization  of  drug  policy  will  have  on  our  chil- 
dren at  a  time  when  drug  use  has  increased.  The  mixed  messages  we  are  sending 
will  most  likely  have  a  terrible  effect  on  parents'  ability  to  provide  unequivocal  in- 
formation about  drugs  to  their  young  children. 

WHAT  THE  FEDERAL  GOVERNMENT  CAN  DO 

The  California  and  Arizona  initiatives  do  nothing  to  change  Federal  drug  enforce- 
ment policy.  DEA  will  continue  to  target  major  drug  traffickers,  including  major 
marijuana  growers  and  distributors.  We  also  can  take  both  administrative  and 
criminal  actions  against  doctors  who  violate  the  terms  of  their  DEA  drug  registra- 
tions that  authorize  them  to  prescribe  controlled  substances.  Doctors  are  registered 
with  DEA  to  prescribe  only  Schedule  II-IV  substances.  Technically,  those  doctors 
who  prescribe  or  recommend  Schedule  I  substances  are  violating  Federal  law.  The 
licenses  of  over  900  physicians  have  either  been  surrendered  or  revoked  in  the  last 
two  years  for  fraudulent  prescription  practices. 

DEA  is  working  with  the  Department  of  Justice  and  the  Office  of  National  Drug 
Control  Policy  to  ensure  close  coordination  between  the  federal  government,  and 
state  and  local  law  enforcement  agencies.  We  have  met  with  officials  from  California 
and  Arizona  in  an  effort  to  ensure  that  they  have  the  necessary  support  from  the 
Federal  Government,  but  there  are  still  many  issues  to  be  worked  out.  Although 
there  are  no  guarantees,  DEA  is  hopeful  that  continuing  consultations  with  state 
and  local  officials  will  ensure  that  the  citizens  of  both  states  will  be  protected  from 
major  drug  traffickers  and  unscrupulous  medical  practitioners.  In  some  cases,  they 
will  be  one  and  the  same. 


38 

CONCLUSION 

Mr.  Chairman,  it  is  important  for  us  to  recognize  that  the  proponents  of  drug  leg- 
islation will  not  stop  with  California  and  Arizona.  They  intend  to  support  and  fi- 
nance initiatives  in  many  other  states.  Citizens  of  California  can  overturn  this  prop- 
osition in  1998  through  another  ballot  initiative.  It  is  possible  for  the  Arizona  legis- 
lature to  overturn  Proposition  200  within  a  shorter  period  of  time. 

We  should  keep  our  attention  focused  on  the  next  tier  of  states  targeted  by  the 
legalizers,  and  should  learn  from  the  California  and  Arizona  experiences.  I  firmly 
believe  that  the  legalizers  will  pour  millions  of  dollars  into  legalization  campaigns, 
and  will  work  diligently  to  disguise  the  legalization  issue  as  a  compassionate  pain 
relief  issue.  However,  we  must  continue  to  educate  Americans  about  the  nature  of 
the  debate,  and  ensure  that  they  have  the  facts  necessary  for  them  to  make  a  sound 
decision. 

It  is  instructional  to  look  at  what  happened  in  Alaska  afi;er  marijuana  was  de- 
criminalized between  1975  and  1990.  Marijuana  abuse  among  teenagers  doubled 
during  that  time  period,  and  parents  recognized  the  need  to  re-criminalize  mari- 
juana. In  1990,  Alaskans  voted  to  re-criminalize  marijuana  after  a  grass-roots  effort 
educated  voters  in  that  state  about  the  consequences  of  a  liberalized  drug  policy. 
With  marijuana  use  among  12-17  year  olds  dramatically  increasing,  and  with  sur- 
veys indicating  that  35%  of  our  children  list  drugs  as  their  number  one  concern,  we 
need  to  provide  our  next  generation  with  the  leadership  necessary  to  reverse  the 
current  trends.  We  need  to  put  our  energies  and  limited  resources  into  reducing  the 
demand  for  drugs,  not  legalizing  them.  I  firmly  believe  that  most  Americans  recog- 
nize how  dangerous  and  counterproductive  these  propositions  are,  and  with  encour- 
agement and  a  fair  airing  of  the  pros  and  cons  of  the  issue,  they  will  stand  up  to 
the  legalizers  and  their  millions  of  dollars. 

Thank  you  for  the  opportunity  to  speak  today,  and  I  look  forward  to  answering 
any  questions  you  may  have. 

[This  testimony  was  not  coordinated  through  the  interagency  clearance  process 
and  reflects  the  views  of  the  Drug  Enforcement  Administration.] 

The  Chairman.  Well,  thank  you.  We  have  many  more  questions 
than  we  have  time  to  ask,  but  I  would  just  like  to  ask — we  will  just 
direct  our  questions  for  each  5-minute  round  to  General  McCaffrey 
first  and  then  we  will  go  to  Mr.  Constantine. 

General,  what  happens  to  other  States?  I  mean,  what  is  going  to 
happen  there?  Have  you  received  any  information  that  similar  le- 
galization efforts  are  going  to  be  maintained  in  other  States? 

Mr.  McCaffrey.  We  are  trying  right  now  to  do  a  strategic  as- 
sessment of  where  we  are  on  the  issue.  We  believe  this  is  very 
much  a  part  of  a  national  strategy  to  legalize  drugs  and  to  start 
with  what  are  believed  to  be  the  most  useful  ways  to  get  their  nose 
under  the  tent.  So  we  know  that  there  are  propositions  pending  in 
several  other  States — Colorado,  Hawaii,  Texas.  It  is  going  to  go  on 
around  the  country.  As  a  matter  of  fact,  this  committee  that  suc- 
ceeded in  pulling  this  off  in  California  has  now  renamed  itself  as 
a  national  committee.  So  one  of  the  purposes,  I  would  suggest,  of 
this  hearing  ought  to  be  to  mark  the  start  of  our  attempt  to  warn 
other  responsible  men  and  women  in  public  life  in  other  States  to 
be  aware  of  what  is  at  stake. 

The  Chairman.  Could  you  give  us  the  names  of  the  individuals 
or  organizations  that  are  behind  this  legalization  effort? 

Mr.  McCaffrey.  Let  me  do  that  for  the  record,  if  I  may,  and  I 
will  try  and  ask  the  DEA  probably  for  the  most  useful  listing  of 
who  is  involved  in  this  proposition. 

The  Chairman.  That  would  be  fine. 

Could  you  list  the  three  or  four  top  people  right  now? 

Mr.  McCaffrey.  Well,  the  money  in  California,  I  think,  and  Ari- 
zona was  principally  5  names,  if  I  remember.  They  were  all  out  of 
State,  except  one  in  Arizona. 
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The  Chairman.  That  was  Mr.  Sperhng  in  Arizona? 

Mr.  McCaffrey.  Yes. 

The  Chairman.  Isn't  he  the  president  of  the 

Mr.  CONSTANTINE.  University  of  Phoenix. 

The  Chairman.  University  of  Phoenix,  and  then  George  Soros. 
Am  I  correct  about  that? 

Mr.  McCaffrey.  Exactly,  yes.  He  is  very  heavily  involved  in 
funding  these  efforts.  Some  of  them.  Senator — I  am  at  a  loss  to  ex- 
plain the  motivation  on  some  of  these  people.  What  I  do  believe, 
though,  to  be  fair  is  that  if  you  read  the  propositions  in  both 
States,  at  first  glance  it  doesn't  jump  out  at  you  that  you  are  deal- 
ing with  anything  other  than  possibly  a  misguided  attempt  to  say, 
well,  if  people  are  terminally  ill,  let  them  either  be  drunk  or 
stoned;  who  cares. 

Now,  the  people  that  do  care  about  that  proposition  are  doctors. 
They  want  to  provide  safe  and  effective  medicine  to  people,  wheth- 
er they  are  terminally  ill  or  not.  But  I  think  a  lot  of  folks  read 
those  propositions  and  didn't  get  the  point,  and  many  of  them  in 
the  subsequent  months  or  years  are  going  to  be  sadly  embarrassed 
by  having  supported  them. 

The  Chairman.  And  part  of  the  reason  was  because  of  these  false 
ads 

Mr.  McCaffrey.  Exactly. 

The  Chairman  [continuing!.  That  literally  were  misleading,  that 
painted  this  as  though  it  was  a  wonderful  thing  for  people  in  the 
State. 

Mr.  McCaffrey.  Well,  I  think  they  were  also  very  cunningly  de- 
vised and  put  forward.  The  wording — you  have  to  get  the  key 
words,  such  as  "any  other  serious  illness  not  defined."  By  the  way, 
I  have  a  chart  that  I  didn't  put  up  that  talks  about  one  of  the  medi- 
cal advisers  to  proposition  215  in  California  who  puts  up  a  list  of 
other  ailments  for  which  marijuana  is  believed  to  be  a  remedy,  and 
it  includes  writer's  cramp,  corns  on  the  toes,  et  cetera.  So,  you 
know,  to  some  extent  this  is  a  Cheech  and  Chong  show,  not  a  medi- 
cal issue. 

The  Chairman.  Do  you  believe  that  the  intent — I  read  a  good  ar- 
ticle on  that.  Do  you  believe  that  the  intent  behind  those  who 
fought  for  legalization  of  marijuana  and  other  drugs  in  Arizona  and 
California  was  truly  focused  on  helping  the  gravely  ill? 

Mr.  McCaffrey.  No,  not  at  all.  I  don't  think  that  was  the  case. 

The  Chairman.  Why  not?  Why  do  you  say  that? 

Mr.  McCaffrey.  Well,  first  of  all,  I  think  the  way  the  thing  was 
written,  had  there  intent  been  to  provide  just  another  form  of  being 
stoned  if  you  are  gravely  ill,  the  wording  wouldn't  have  been  so 
carefully  devised  to  allow  almost  potentially  open-ended  use  of 
marijuana  in  California  for  almost  any  illness  by  any  caregiver,  ill- 
defined,  and  recommended  by  a  doctor  of  philosophy.  The  thing  is 
just  completely  outside  our  standard  medical,  scientific  way  of  pro- 
viding medicines  to  the  American  people. 

The  Chairman.  What  degree  of  deference  do  you  believe  the  Fed- 
eral Government  should  show  to  these  initiatives  in  Arizona  and 
California,  and  do  you  believe  that  these  and  similar  initiatives  re- 
quire a  strong  Federal  response? 


40 

Mr.  McCaffrey.  Well,  I  think  they  certainly  require  a  strong 
Federal  response  and,  again,  what  I  have  said  in  the  interim  is 
what  is  not  affected  by  these  propositions  is  Federal  law  passed  by 
the  U.S.  Congress.  The  actions  of  the  Drug  Enforcement  Adminis- 
tration and  Department  of  Justice  will  continue  to  uphold  Federal 
law  on  a  case-by-case  basis. 

Now,  we  are  trjdng  to  puzzle  through,  in  consultation  with  State 
authorities,  what  a  responsible  way  to  move  ahead  is.  That  is  less 
clear.  Federal  law  is  not  at  stake;  the  actions  of  local  law  enforce- 
ment are.  We  are  going  to  have  to  come  up  with  a  responsible  posi- 
tion on  that,  which  I  don't  yet  have. 

The  Chairman.  If  I  could  just  ask  one  other  question,  in  light  of 
the  fact  that  the  Assistant  Secretary  for  Health  and  the  Drug  En- 
forcement Administration  have  concluded  that,  at  present,  there  is 
no  demonstrated  beneficial  medical  use  for  marijuana,  what  public 
health  risks  do  these  California  and  Arizona  initiatives  create  for 
the  citizens  of  their  respective  States?  I  would  note  that  in  asking 
this  question,  it  is  my  understanding  that  there  is  some  research 
which  suggests  there  may  be  medical  benefits  to  the  active  ingredi- 
ent in  marijuana,  THC. 

Mr.  McCaffrey.  Well,  you  know,  it  is  interesting.  Marinol  is 
available  and  has  been  for  years  as  a  federally  allowed  drug.  You 
can  go  to  a  pharmacy;  your  physician  can  prescribe  it.  A  noted  ad- 
vice columnist  who  I  talked  to  about  this  issue  in  California  had 
never  heard  of  Marinol,  which  is  astonishing  when  we  are  discuss- 
ing an  issue  of  such  fundamental  importance.  I  have  also  talked  to 
an  awful  large  number  of  physicians  whom  I  respect  and  they  say 
essentially  Marinol  isn't  used  very  often  because  it  is  simply  not  as 
good  as  other  remedies. 

So,  again,  I  would  suggest  that  THC,  the  active  ingredient,  in 
1996  just  isn't  a  serious  medical  issue.  If  it  was,  it  is  welcome  to 
compete  in  that  open  marketplace  of  scientific  evaluation  and  could 
become  a  remedy  available  by  doctor's  prescription. 

The  Chairman.  To  put  it  another  way,  it  simply  isn't  competitive 
with  known  medical  treatments  on  the  books  that  would  be  better 
for  the  patients.  Is  that  right? 

Mr.  McCaffrey.  Exactly,  and  the  notion  that  smoked  marijuana 
should  be  a  medicine  is  in  some  ways  preposterous.  Finally,  we 
have  cut  cigarette  smoking  in  half  in  America  and  here  we  have 
got  a  smoked  substance  which  would  deliver  an  unknown  dosage 
using  as  a  means  of  transmission  something  that  apparently  is  as 
high  as  50  times  higher  concentrations  of  potentially  carcinogenic 
substances.  Why  would  we  do  that?  I  mean,  what  other  medicines 
do  we  recommend  to  people  to  take  in  a  smoked  form,  as  opposed 
to  a  controlled  dose  rate?  So  I  again  would  argue  this  is  actually 
drug  legalization.  It  is  not  a  medical  issue. 

The  Chairman.  Senator  Kyi. 

Senator  Kyl.  Thank  you,  Mr.  Chairman.  General,  I  know  you 
have  to  go,  so  let  me  make  one  brief  statement  here  and  then  ask 
for  your  response  to  it.  People  back  in  Arizona  say  that  we 
shouldn't  criticize  Arizonans  for  passing  the  proposition;  we 
shouldn't  contend  that  they  didn't  know  what  they  were  doing.  I 
don't  do  that.  What  I  say  is  that  the  voters  reacted  as  you  would 
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expect  them  to  react  to  the  information  that  was  presented  to 
them. 

Reading  this  ballot  language  here,  if  I  didn't  know  more  about 
it,  I  would  vote  yes  for  this.  It  is  a  perfectly  sensible  proposition. 
Looking  at  those  TV  ads,  if  you  didn't  know  better,  of  course,  you 
would  support  it.  So  I  don't  criticize  the  Arizona  voters  for  making 
a  mistake  so  much  as  I  criticize  those  who  proposed  the  proposition 
for  deceiving  the  voters. 

Since  it  is  unlikely  that  this  march  toward  drug  legalization  can 
succeed  on  the  merits — and  I  will  parenthetically  state  this  issue 
was  never  debated  in  Arizona.  We  never  had  a  debate  on  the  real 
proposition  in  Arizona.  My  question  is  going  to  be  how  you  propose 
to  deal  with  the  issue  as  you  see  it  arising  in  other  States.  What 
action  do  you  propose  to  take  in  helping  to  educate  people  in  other 
States  as  to  the  dangers  for  these  propositions  should  they  be  con- 
sidered in  other  States? 

Mr.  McCaffrey.  Well,  Senator,  I  fully  agree  with  your  comment. 
For  democracy  to  work,  both  sides  of  the  proposition  have  to  be  laid 
out.  The  American  people — most  of  us,  the  older  we  get,  get  greater 
and  greater  fundamental  faith  in  the  judgment  of  the  American 
people,  but  they  have  got  to  know  the  facts.  I  fully  agree  that  in 
this  case,  that  didn't  happen  and  it  is  unfortunate.  So  we  ended  up 
with  a  fundamental  contradiction  between  Federal  law  and  a  State 
proposition. 

Now,  in  some  ways  the  analogy  is  that  we  ask  the  FAA  to  design 
procedures  for  the  control  of  civil  aviation  in  the  United  States  and 
we  wouldn't  allow  a  local  proposition,  in  conflict  with  FAA  regula- 
tions, to  remain  operative  either.  So  we  have  got  a  situation  where 
we  cannot,  it  seems  to  most  of  us,  put  aside  the  National  Institutes 
of  Health,  the  Food  and  Drug  Administration,  the  DEA,  as  the 
ways  in  which  we  certify  medicines  as  appropriate  for  ailments. 
That  is  really  what  is  at  stake. 

The  second  thing  I  would  agree  with  you  on  is  we  are  going  to 
in  some  ways  learn  a  lot  out  of  this,  depending  on  how  quickly  we 
turn  this  around.  Alaska  passed — the  court  system  passed  a  simi- 
lar proposition  and  drug  use  among  kids  doubled.  So  what  Sec- 
retary Donna  Shalala  and  I,  and  Secretary  Dick  Riley  of  the  De- 
partment of  Education,  will  do  is  we  are  going  to  capture  data  and 
watch  what  we  think  will  be  the  expected  rise  in  significant  prob- 
lems coming  out  of  this  proposition.  And  I  don't  mean  just  law  en- 
forcement. I  am  talking  about  drug  use  among  adolescents;  operat- 
ing machinery — planes,  boats,  cars.  We  are  going  to  have  trouble 
out  of  this  initiative,  in  our  judgment. 

Senator  Kyl.  Well,  I  appreciate  that,  and  I  should  note  for  the 
record  that  you  called  me  well  in  advance  of  the  election  and  asked 
me  about  this  proposition  and  I  don't  remember  precisely  what  I 
said,  but  I  think  it  was  something  to  the  effect  I  can't  imagine  the 
people  in  Arizona  would  support  it.  That  is  because  there  wasn't 
any  publicity  about  it  at  the  time. 

Mr.  McCaffrey.  Yes. 

Senator  Kyl.  How  wrong  I  was,  and  I  think  it  is  a  good  lesson 
for  us  to  remember  that  everybod3^s  business  becomes  nobody^s 
business.  Everybody  thought  somebody  else  would  be  fighting  it 
and  it  turned  out  that  nobody  really  organized  until  the  very  end 
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to  oppose  this  proposition.  So  your  efforts  in  carrying  the  message 
to  other  States,  I  think,  will  be  very,  very  important  and  I  will  ob- 
viously do  everything  I  can  to  support  those  efforts. 

Mr.  McCaffrey.  Yes,  sir. 

Senator  Kyl.  Thank  you. 

The  Chairman.  Thank  you.  Senator. 

Senator  DeWine. 

Senator  DeWine.  General,  I  know  you  have  to  go.  I  really  don't 
have  any  questions.  I  think  between  your  written  testimony  and 
your  oral  statement,  you  have  really  covered  it,  and  I  again  just 
want  to  thank  you  for  your  leadership  in  this  whole  area. 

Mr.  McCaffrey.  Thank  you.  Senator. 

The  Chairman.  Well,  thank  you,  General.  Thank  you  for  being 
with  us  today,  and  we  appreciate  your  efforts  in  this  area  and  we 
hope  we  can  give  you  the  kind  of  backup  up  here  on  Capitol  Hill 
you  need  to  get  them  done. 

Mr.  McCaffrey.  Yes,  sir.  Thank  you  for  your  support. 

The  Chairman.  Could  I  ask  you  one  other  question?  Is  there  any 
reason  why  President  Clinton's  signature  wasn't  on  this  letter  from 
the 

Mr.  McCaffrey.  Well,  again,  we  had  both  Senator  Dole  and  the 
President  opposing  the  initiative,  and  both  governors  and  both  at- 
torneys general. 

The  Chairman.  So  they  were  both  opposing  it? 

Mr.  McCaffrey.  Yes,  sir.  We  thought  we  would  go  to  C.  Everett 
Koop,  former  Presidents,  and  prominent  medical  leadership. 

The  Chairman.  OK,  thank  you.  Thank  you  for  being  here. 

Mr.  McCaffrey.  Yes,  sir. 

The  Chairman.  Mr.  Constantine,  I  want  to  ask  you  a  couple  of 
questions.  In  the  months  leading  up  to  these  ballot  initiatives  in 
both  Arizona  and  California,  you  were  an  outspoken  opponent  of 
them.  From  the  perspective  of  a  senior  Federal  law  enforcement  of- 
ficial, could  you  outline  for  us — ^you  have,  to  a  degree,  in  your  state- 
ment, but  could  you  outline  some  of  the  problems  you  foresee  as 
a  result  of  the  adoption  of  these  ballot  initiatives? 

Mr.  Constantine.  I  think  the  overall  one  is  even  beyond  law  en- 
forcement. It  is  that  at  the  same  point  in  time  starting  in  the  early 
1970's  when  we  tried  to  send  consistent  messages  to  people,  and  es- 
pecially young  people,  of  all  of  the  dangers  of  marijuana  as  a  sub- 
stance both  to  them  and  to  their  families  and  to  their  future,  we 
now  have  a  message  being  delivered  to  them  that  marijuana  is  a 
medicine. 

You  have  to  remember  that  this  law  in  California  does  not  define 
by  age  who  the  individual  would  be  who  would  be  the  recipient  or 
what  would  be  the  age  of  the  caregiver.  We  could  have  a  physician 
saying  to  a  15-  or  16-year-old  kid,  we  believe  for  your  migraine 
headaches  marijuana  might  be  an  appropriate  substance  to  be  uti- 
lized. At  the  same  point  in  time,  the  caregiver  may  be  his  neighbor 
and  friend,  a  15-year-old  kid  who  is  now  providing  the  marijuana 
for  that  individual.  I  mean,  the  conflict  in  that  message  for  vulner- 
able people  at  a  vulnerable  stage  of  their  life  is  immense. 

For  law  enforcement,  I  think  the  question  was,  you  know,  what 
can  we  do.  Obviously,  the  Federal  law  still  is  in  place.  I  have  al- 
ways felt — and  this  may  seem  a  little  strange,  given  my  present  po- 
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sition — that  the  federaUzation  of  crime  is  very  difficult  to  carry  out; 
that  crime,  just  in  essence,  is  for  the  most  part  a  local  problem  and 
addressed  very  well  locally,  in  my  experience. 

We  now  have  a  situation  where  local  law  enforcement  is  unsure, 
and  I  know  you  are  going  to  talk  to  Sheriff  Gates  and  Mr.  Romley 
and  they,  along  with  other  chiefs  of  police  and  sheriffs  from  both 
States — they,  like  we  even  in  DEA,  are  unsure  as  to  how  a  law 
would  be  implemented.  What  is  threshold?  Where  does  the  high- 
way patrolman  or  the  deputy  sheriff  or  the  detective — what  would 
be  the  size  of  the  seizure  that  the  system  in  the  Federal  courts  or 
the  DEA  would  be  able  to  handle  if  they  looked  and  they  said,  look, 
either  I  am  going  to  let  this  15  pounds  go  down  the  highway  where 
I  think  it  is  going  to  be  very  dangerous;  if  I  seize  it  in  the  absence 
of  a  State  law,  I  could  be  liable  and  be  sued  and  lose  my  house  and 
all  of  those  things  that  police  officers  are  concerned  about;  however, 
if  I  take  it  as  contraband  to  the  Federal  Government,  will  that  sys- 
tem be  able  to  absorb  that  type  of  an  influx  of  cases? 

I  would  say  in  two  ways  it  probably  would  not.  One  is  I  would 
expect  there  are  going  to  be  increased  narcotics  usage  problems  in 
those  States,  which  will  expand  our  resources  beyond  which  they 
are  today.  Second,  absent  having  all  of  those  resources  of  detectives 
and  deputy  sheriffs,  just  handling  the  evidence  on  all  of  those  cases 
would  be  difficult,  knowing  that  most  of  the  major  cases — and  that 
is  another  one  of  the,  I  think,  misinterpretations  is  that  somewhere 
in  Attica  Prison  there  is  somebody  convicted  of  a  one  marijuana 
cigarette  conviction. 

I  believe  the  average  weight  for  a  DEA  arrest  and  conviction  for 
marijuana  is  over  300  pounds  of  marijuana.  Well,  that  wouldn't  be 
personal  usage  even  if  you  lived  to  95  years  old  and  smoked  it  8 
times  a  day.  So  the  situation  is  that  there  are  already  major  cases 
that  we  have  been  able  to  work  with.  As  we  get  down  into  smaller 
weights,  it  would  be  difficult  for  us. 

The  physicians  are  a  different  story.  Physicians  who  are  licensed 
are  susceptible  to  administrative  investigations  and  "if  it  is  not  in 
the  best  interests  of  the  public"  is  one  of  the  clauses.  There  may 
very  well  be  some  action  that  can  be  taken  against  their  license. 
Second,  if  there  are  physicians  or  groups  of  physicians  who  are 
going  to  engage  in  this  as  a  major  profit  venture,  the  grand  juries, 
I  find,  are  great  investigative  tools  to  bring  individuals  before  the 
grand  jury  to  be  able  to  talk  about  that  particular  narcotics  traf- 
ficking business  in  marijuana  or  controlled  substance  trafficking 
and  be  able  to  return  indictments  for  individuals  even  in  a  Federal 
court  if  it  is  a  major  profit-making  venture. 

The  Chairman.  It  looks  to  me  like  there  are  going  to  be  some 
real  difficulties  between  initiatives  involving  joint  Federal  and  local 
law  enforcement  task  forces,  such  as  the  High-Intensity  Drug  Traf- 
ficking Area  Program.  I  see  lots  of  problems  here,  but  let  me  ask 
you  this  question.  I  asked  it  of  General  McCaffrey,  but  I  would  like 
you  to  name  some  of  these  people. 

Who  are  these  people,  the  main  leaders  or  organizations,  that  are 
behind  this  medicalization  reform  or  legalization  movement  that 
we  have  been  discussing  here? 

Mr.  CONSTANTINE.  The  individuals  who  have  taken  most  of  the 
credit — when  you  look  at  the  bottom  of  the  ads  there,  they  were 
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funded  by  Mr.  Soros  and  Mr.  Sperling.  There  was  a  third  name 
that  I  did  not  catch  as  that  ad  came  up.  Most  of  the  newspaper  ar- 
ticles that  I  have  seen  where  individuals  have  discussed  this — and 
Mr.  Rosenthal  from  the  New  York  Times,  I  think,  has  been  the 
most  avid  in  tr3dng  to  explain  what  he  calls  drug  money,  claiming 
that  there  are  hundreds  of  thousands,  if  not  millions,  of  dollars  in 
which  Mr.  Soros  funds  several  foundations.  Those  foundations  are 
not  in  California,  or  are  not  based  in  California  or  Arizona,  but  are 
based  in  New  York  City. 

There  are  individuals  who  are  directors  of  those  foundations  who 
have  announced  publicly  that  they  think  that  the  marijuana  laws 
specifically  should  be  changed  and  marijuana  should  be  legalized. 
There  are  many  discussions  by  proponents  on  these  issues,  not  Mr. 
Soros,  but  others,  that  the  best  way  to  get  marijuana  legalized  is 
to  use  two  different  terms.  Do  not  use  legalization  of  marijuana. 

One  is  "harm  reduction";  consistently  use  the  term  "harm  reduc- 
tion." Then  to  the  citizen,  that  appears  to  be  something  that  is 
worthwhile.  The  second  is  "medicalization,"  and  I  think  we  then  get 
to  the  situation  that  we  have  discussed  with  marijuana  as  to  how 
we  can  discuss  marijuana  as  a  medicine  when  every  group  that  has 
the  responsibility  for  making  these  decisions  has  already  stated 
that  it  is  not  a  medicine  and  it  is  the  antithesis  of  what  medicine 
should  be. 

The  Chairman.  One  of  the  most  interesting  articles  that  I  have 
seen  on  this  has  been  written  by  former  Secretary  William  J.  Ben- 
nett and  John  Walters,  who  is  testifying  here  today.  Let  me  just 
read  one  paragraph  in  this  article  and  see  if  you  agree.  It  says, 
"Soros  and  company  are  pursuing  a  stealth  strategy  designed  to 
conceal  their  real  agenda — legalizing  all  drugs.  In  a  1994  interview 
with  Rolling  Stone  Magazine,  the  president  of  Soros'  Open  Society 
Institute,  Aryeh  Neier" — I  guess  is  the  way  you  pronounce  his 
name — "explained  that  Soros  gave  the  pro-legalization  Drug  Policy 
Foundation  a,  'set  of  suggestions  to  follow  if  they  wanted  his  assist- 
ance, come  up  with  an  approach  that  emphasizes  treatment  and 
humanitarian  endeavors  and  target  a  few  winnable  issues  like 
medical  marijuana  and  the  repeal  of  mandatory  minimum  sen- 
tences,' "  Is  that  what  they  are  doing? 

Mr.  CONSTANTINE.  Well,  obviously,  the  results  that  you  see — that 
sounds  to  me  like  that  was  the  exact  strategy  that  was  used  first 
in  California  and  then  in  Arizona.  So  although  I  didn't  take  part 
in  that  interview,  I  have  great  faith  in  Mr.  Bennett  and  what  he 
says  in  his  articles.  The  end  result,  as  I  see  it,  is  exactly  as  it  was 
described  in  1994  in  that  interview. 

The  Chairman.  Have  you  received  any  information  that  these 
groups,  including  Mr.  Soros,  Mr.  Sperling,  and  these  various  foun- 
dations that  they  have  established,  are  targeting  other  States  as 
well? 

Mr.  CONSTANTINE.  No,  Only  there  are  self-proclamations  of  people 
who  in  California — this  was  after  the  success  of  the  ballot  initia- 
tive— stated  that  this  is  a  national  strategy  and  that  there  are  25 
States  that  apparently  have  initiative  and  referendum  constitu- 
tions; that  they  should  push  the  same  type  of  legislation. 

The  Chairman.  I  see. 

Senator  Kyi. 
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Senator  Kyl.  Thank  you.  Mr.  Constantine,  has  the  DEA  decided 
to  step  up  efforts  in  Arizona  to  allocate  more  personnel  or  other  re- 
sources to  deal  with  the  problem,  which  now  involves  use  of  the 
Federal  law  because  State  law  may  be  more  problematic  now? 

Mr.  Constantine.  Well,  we  have  expanded  over  the  last  2  years 
extensively  personnel  in  Arizona,  but  primarily  because  there  are 
major  organized  crime  groups  who  are  importing  cocaine  and  her- 
oin from  outside  the  United  States  using  the  Arizona  border.  That 
is  a  locus  for  a  lot  of  the  command  and  control  functions  of  these 
huge  syndicates.  Those  are  major  conspiracy  investigations,  very, 
very  elaborate. 

The  numbers  of  investigations  that  you  would  talk  about  that 
might  be  presently  being  conducted  by  the  Phoenix  Police  Depart- 
ment and  the  Tucson  Police  Department  at  the  gram  level  or  the 
milligram  level  would  be  beyond  our  capacity  to  conduct  those 
types  of  individual  investigations  without  abandoning  the  major  or- 
ganized crime  investigations.  So  it  is  always  a  question  of  trjdng 
to  adjust  your  resources.  I  think  the  last  resources  that  we  have 
gotten  from  Congress,  which  has  been  very  good  to  DEA  over  the 
last  2  years,  have  been  directed  toward  the  Southwest  border,  Ari- 
zona being  one  of  those  four  States  that  is  affected. 

Senator  Kyl.  I  appreciate  that  very  much  and  I  think  you  make 
an  appropriate  distinction.  I  would  suggest,  though,  since  this  un- 
fortunate proposition  refers  to  both  possession  and  use,  it  could  in- 
volve possession  of  larger  quantities  and  there  may  be  a  necessity, 
until  something  happens  with  the  Arizona  law,  for  the  Federal  law 
to  be  enforced  more  rigorously  than  it  has  been  in  Arizona,  in  ef- 
fect, to  take  the  place  of  State  law  enforcement.  I  wish  you  would 
consider  that  proposition  and  I  will  discuss  it  with  you  more  in  the 
future.  Clearly,  you  would  only  respond  to  requests  by  local  law  en- 
forcement people  suggesting  that  it  would  be  appropriate,  too,  but 
I  think  that  should  be  considered. 

Second,  are  there  memoranda  of  understanding  or  agreements 
that  can  be  entered  into  between  State  and  Federal  law  enforce- 
ment officials  so  that  one  or  the  other  can  actually  work  in  support 
of  the  other  under  that  entity's  laws?  Specifically,  theoretically,  for 
example,  could  you  reach  agreements  with  the  city  of  Phoenix  po- 
lice department  to  assist  in  the  enforcement  of  Federal  laws  that 
proscribe  the  use  or  possession  of  these  drugs?  Could  they,  acting, 
in  effect,  under  color  of  Federal  law,  continue  to  try  to  enforce 
these  laws? 

Mr.  Constantine.  Well,  there  are  two  things.  One  is  we  have  a 
number  of  State  and  local  law  enforcement  officials  assigned  to 
DEA  task  forces  throughout  Arizona.  They  are  deputized  based  on 
training  arrangements,  evidence  handling  procedures,  and  funded 
to  a  degree  through  DEA  funds  for  vehicles  and  equipment  and 
protocols. 

The  other  issue  that  you  talk  about  is  one  that  at  the  present 
time  does  not  look  to  be  possible  to  do,  although  we  are  still  looking 
at  it.  Can  a  State  or  local  law  enforcement  official  make  an  arrest 
for  a  felony  that  occurs  in  his  or  her  presence  even  though  the  fel- 
ony, by  definition,  is  in  the  Federal  statute?  In  some  cases,  under 
the  immigration  law,  the  local  law  enforcement  officials  can  make 
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those  arrests  and  then  turn  them  over  to  Federal  authorities.  We 
are  still  looking  at  that. 

The  second  one  which  I  think  was  brought  up  by  Mr.  Romley 
which  we  are  looking  at  is  can  the  State  or  local  official  seize  the 
material  as  contraband  under  the  Federal  law  and  then  turn  it 
over  to  a  Federal  law  enforcement  agency  as  contraband  without 
plans  for  immediate  prosecution  at  the  State  or  the  Federal  level? 
That  is  the  one  that  we  are  looking  at  most  closely  right  now  and 
we  have  not  reached  a  stage  in  any  type  of — not  trying  to  plead 
any  lack  of  activity,  we  are  trying  to  solve  15  major  agenda  issues 
on  this  right  now  and  we  are  really  in  such  uncharted  territory 
both  for  law  and  for  policy  that  we  hope  to  be  able  to  come  up  with 
an  answer  to  both  of  those  things. 

Senator  Kyl.  Thank  you.  Of  course,  if  these  cases  were  then 
prosecuted  in  the  Federal  court  system,  obviously,  you  would  put 
a  huge  strain  on  the  Federal  prosecutors,  the  Federal  judges,  and 
so  on.  Nevertheless,  these  are  all  things,  I  think,  that  have  to  be 
investigated. 

Mr.  Chairman,  what  I  would  suggest  is,  in  accordance  with  our 
ongoing  oversight,  this  being  a  prime  example  of  the  kind  of  situa- 
tion we  will  need  to  perhaps  deal  within  the  future,  if  we  could  get 
the  advice  from  the  Attorney  General's  office  and  from  DEA  about 
how  the  Federal  and  State  laws  can  work  together  or  can't,  and 
recommendations  about  what  changes,  if  any,  could  assist  in  the 
prosecution  of  those  things  which  we  believe  ought  to  be  pros- 
ecuted, if  it  requires  any  action  on  our  part  legislatively,  that  we 
take  that  action  as  quickly  as  possible,  and  therefore  perhaps  have 
some  hearings  in  the  future  or  at  least  get  some  reports  from  these 
agencies  and  be  able  to  act  upon  them. 

The  Chairman.  I  think  those  are  good  suggestions.  We  are  cer- 
tainly going  to  consider  what  we  can  do  in  the  future. 

Senator  Kyl.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  DeWine. 

Senator  DeWine.  Mr.  Constantine,  could  you  tell  us,  to  just  kind 
of  follow  up  on  Senator  Kyi's  question — and  you  have  touched  on 
this  a  little  bit,  but  has  there  actually  been  a  legal  analysis  done 
either  by  your  in-house  counsel  or  by  the  Attorney  General's  office 
in  regard  to  all  the  implications  of  the  passage  of  the  Arizona  law 
and  the  passage  of  the  California  law  and  what  implication  they 
both  have  in  regard  to  the  Federal  law?  I  mean,  has  that  actually 
been  done,  completed? 

Mr.  Constantine.  It  began  almost  immediately  in  a  series  of 
meetings  both  in  the  Department  of  Justice  and  with  General 
McCaffiey.  The  first  meeting  that  I  was  to  was  the  extensive  rep- 
resentation from  the  criminal  justice  community  and  the  preven- 
tion community  met  and  we  discussed  what  were  the  implications. 
Most  of  those  were  questions  and  thoughts  addressed  to  the  rep- 
resentatives at  the  Federal  Government  and  then  a  brief  discussion 
of  what  people  saw  at  that  time  as  potential  complicating  factors 
or  limitations. 

We  are  now  within  DEA  reviewing,  and  we  have  completed  most 
of  the  review,  of  what  are  the  legal  parameters  that  we  have  on 
this  issue  and  what  are  the  policy  issues.  I  then  will  be  discussing 
that  in  a  larger  fashion  with  the  Department  of  Justice,  and  I  sus- 


47 

pect  we  will  back,  all  of  us,  with  General  McCaffrey  and  the  De- 
partment of  Justice  giving  our  feelings  or  opinions  or  even  paper- 
work to  the  people  from  Arizona  and  from  California. 

Senator  DeWine.  So  it  is  ongoing,  then.  Maybe  if  I  could  make 
a  distinction  between  the  policy  of  what  you  do  with  the  legal  opin- 
ion versus  the  legal  opinion  itself,  I  mean  has  the  legal  work  been 
done?  For  example,  have  you  been  given  a  five-page  memo  from 
your  legal  counsel  that  says  this  is  where  we  are,  these  are  your 
options,  this  is  how  the  conflict  is  resolved,  this  is  what  we  think 
you  can  do,  this  is  what  we  think  you  can't  do? 

Mr.  CONSTANTINE.  Yes.  There  are  two  main  issues  that  have 
been  identified  presently  and  been  researched.  And,  again,  the 
legal  staff  at  DEA  is  still  saying,  you  know,  there  may  still  be  an- 
other part  of  the  decision  here  that  we  haven't  found  yet.  Can  a 
highway  patrolman  or  a  deputy  sheriff  or  a  detective  in  California 
make  an  arrest  for  a  Federal  felony  and  then  turn  those  defendants 
over  to  the  Federal  Government?  At  present,  under  title  21,  the 
Controlled  Substances  Act,  it  would  appear  that  they  cannot. 

The  second  aspect  deals  with  the  contraband  issue.  If  they  seize 
the  contraband  and  turn  it  over  to  the  Federal  Government  and 
DEA  should  accept  the  contraband,  that  would  at  least  remove  the 
liability,  we  think,  which  I  think  is  a  big  concern  of  local  law  en- 
forcement, from  that  law  enforcement  official  because  they  are 
caught,  as  I  mentioned  in  my  testimony,  two  ways. 

If  they  seize  under  the  existing  State  law,  they  have  some  fear 
from  what  I  heard  that  it  may  be  an  unlawful  act  or  at  least  some- 
thing for  which  they  would  be  vulnerable.  If  they  don't  seize  and 
there  is  then  some  type  of  a  tragic  result  over  their  lack  of  action 
in  a  critical  circumstance,  they  feel  they  will  be  sued  for  that,  and 
they  are  probably  right.  So,  with  contraband,  can  they  turn  that 
over  to  Federal  law  enforcement  as  a  substance  for  which  the  indi- 
viduals will  not  be  prosecuted?  That  is  a  question  that  remains  to 
be  seen. 

I  mean,  there  is  also  a  general  and  specific  deterrent  effect  here, 
too.  If  you  do  this  in  tens  and  thousands  of  cases  and  no  action  is 
taken,  then  traffickers  and  people  acting  illegally  will  quickly  fig- 
ure out  that  there  is  no  viable  deterrent  there. 

Senator  DeWine.  Thank  you  very  much.  Thank  you,  Mr.  Chair- 
man. 

The  Chairman.  Thank  you.  With  respect  to  a  Federal  response, 
can  you  commit  to  trying  to  get  to  us,  say,  no  later  than  the  first 
of  the  year  a  list  of  Federal  policy  options  and  recommendations  for 
dealing  with  the  two  initiatives? 

Perhaps  the  most  effective  way  to  handle  this  would  be  to  work 
with  concerned  citizens  in  Arizona  and  California  who  want  to 
modify  or  repeal  these  initiatives.  I  would  like  to  know  what  the 
administration's  thinking  is  in  this  area  and  who  is  going  to  make 
these  decisions  as  soon  as  possible  because  I  think  we  can't  let  this 
go  without  a  response. 

It  was  amazing  to  me  that  these  two  initiatives  passed,  but  there 
was  virtually  no  money  put  on  the  opposition  side  to  these  initia- 
tives and  there  were  millions  of  dollars  put  on  the  pro  side.  So  if 
you  could  get  us  that  information  and  work  with  the  people  in  the 
Federal  Government  to  recommend  to  us  how  we  might  respond  to 
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this,  what  you  would  Uke  us  to  do,  what  are  the  Federal  policy  op- 
tions, we  will  try  to  give  you  all  the  support  we  can. 

Well,  thank  you,  Mr.  Constantine.  We  appreciate  having  you 
here.  Thanks  for  being  with  us.  We  appreciate  it. 

Mr.  Constantine.  Thank  you. 

The  Chairman.  We  will  now  turn  to  our  panel  two:  Mr.  John 
Walters,  who  is  president  of  the  New  Citizenship  Project  here  in 
Washington,  DC;  Mr.  Richard  M.  Romley,  who  is  the  Maricopa 
County  attorney,  from  Phoenix,  AZ;  Mr.  Brad  Gates,  the  Orange 
County  sheriff,  of  Santa  Ana,  CA;  and  Mr.  Marvin  Cohen,  the 
treasurer  of  Arizonans  for  Drug  Policy  Reform,  from  Phoenix,  AZ. 

We  are  happy  to  welcome  all  of  you  here  and  we  look  forward 
to  hearing  your  testimony.  We  will  start  with  you,  Mr.  Walters, 
and  we  will  come  right  across  the  table. 

PANEL  CONSISTING  OF  JOHN  P.  WALTERS,  PRESIDENT,  NEW 
CITIZENSHIP  PROJECT,  WASHINGTON,  DC;  RICHARD  M. 
ROMLEY,  MARICOPA  COUNTY  ATTORNEY,  PHOENIX,  AZ; 
BRAD  GATES,  SHERIFF,  ORANGE  COUNTY,  CA;  AND  MARVIN 
S.  COHEN,  TREASURER,  ARIZONANS  FOR  DRUG  POLICY  RE- 
FORM, PHOENIX,  AZ 

STATEMENT  OF  JOHN  P.  WALTERS 

Mr.  Walters.  Thank  you,  Senator.  I  have  a  written  statement 
that 

The  Chairman.  We  will  put  all  written  statements  in  the  record 
as  though  fully  delivered.  We  hope  you  can  summarize. 

Mr.  Walters.  Thank  you.  I  will  try  to  do  that.  My  written  state- 
ment goes  into  some  detail  about  the  medical  issues  that  have  al- 
ready been  partially  discussed.  It  raises  some  of  the  research  here. 
I  won't  belabor  that  unless  it  comes  up  in  questioning  and  there 
is  an  issue  regarding  some  of  the  back-and-forth  on  what  studies 
and  what  experts  say. 

I  read,  as  I  think  the  two  previous  witnesses,  and  it  sounds  like 
some  of  you  that  have  looked  at  the  literature,  while  I  am  not  a 
physician,  that  the  expert  opinion  by  organizations  of  medical  per- 
sonnel and  organizations  devoted  to  certain  diseases  and  the  cure 
and  treatment  of  those  diseases,  as  well  as  individual  experts,  that 
there  is  no  responsible  opinion  that  supports  the  medical  efficacy 
of  marijuana  smoking  for  medical  purposes. 

I  also,  as  you  have  already  alluded  to,  in  an  article  with  Mr.  Ben- 
nett and  in  my  statement  talk  about  the  evidence  on  the  record, 
in  the  press,  suggesting  that  the  backers  of  this  initiative  in  both 
Arizona  and  California  have  as  a  broad  and  intended  goal  the  le- 
galization of  all  drugs.  Over  the  last  several  years,  I  have  had  the 
privilege  of  testifjdng  before  you  and  other  committees  in  Congress 
a  number  of  times.  I  have  said  over  the  last  couple  of  years  that, 
in  my  judgment,  the  trends  of  use  are  moving  in  the  direction  of 
the  de  facto  legalization  of  drugs  in  both  the  supply  and  in  the  con- 
sumption side,  particularly  among  young  people. 

We  are  here  today  to  see  that  we  have  moved  from  the  de  facto, 
creeping  legalization  of  drugs  to  the  de  jure,  creeping  legalization 
of  drugs,  and  I  think  that  is  an  important  issue  and  it  is  important 
to  talk  about  why  that  is. 


49 

General  McCaffrey  referred  to  what  I  believe  is  the  next  release 
of  the  high  school  seniors  survey,  so-called  Monitoring  the  Future, 
which  will  tell  you  the  numbers  for  the  class  of  1996,  the  10th,  8th 
and  12th  graders,  and  he  called  it,  if  I  understood  him  correctly, 
starkly  worse.  This  is  the  study  that,  along  with  the  Household 
Survey,  has  shown  teenage  drug  use  skyrocketing  in  the  last  4 
years. 

I  think  we  might  want  to  ask  why,  and  part  of  that  has  been  al- 
luded to  here.  The  de  jure  change  that  you  saw  in  Arizona  and 
California  was  financed  heavily  by  a  small  number  of  very  wealthy 
people  devoted  to,  I  think — and  I  have  argued  why  I  think  that  in 
my  testimony — the  legalization  of  all  drugs.  Some  of  them  say  so 
on  the  record.  Some  of  them  have  had  individuals  working  for  them 
indicate  that  that  is  a  long-term  goal. 

My  question  is  not  only  how  do  we  mobilize  against  it,  but  why 
don't  the  people  with  national  leadership  mobilize  now  to  do  what 
they  can  do.  In  my  testimony,  I  make  a  case  for  what  I  think  is 
one  Federal  action  that  can  be  done  immediately;  that  is,  the  au- 
thority of  the  Drug  Enforcement  Administration  under  the  public 
interest  provision  of  the  Controlled  Substances  Act  to  administra- 
tively revoke  the  vital  registration  license  of  every  physician  to 
store,  dispense,  or  prescribe  controlled  substances. 

DEA  has  not  done  this  unilaterally  in  the  past,  but  in  tandem 
with  State  authorities,  but  nothing  in  the  law  prevents  them  from 
doing  so.  Irresponsible  prescribing  or  recommending  of  drugs  that 
are  not  serious  and  medically  accepted  ought  to  be  grounds  for  re- 
moving the  license  of  physicians.  And  since  physicians  in  most  of 
these  cases  are  required  as  at  least  a  verbal,  if  not  written,  referral 
for  the  protected  use,  we  ought  to  hold  them  accountable. 

The  question  is  what  does  lawful  authority  believe  it  is  going  to 
do  in  the  face  of  this  growing  threat  and  a  threat  that,  as  General 
McCaffrey  indicated,  is  getting  bigger  all  the  time.  We  have  in  both 
Arizona  and  California  a  list  of  everybody  who  financed  this,  and 
that  list  includes  a  contribution,  I  am  afraid  to  say,  by  former  Sen- 
ator Cranston.  It  includes  statements  of  support  in  the  record  and 
on  paper,  as  you  know,  from  former  Senator  DeConcini.  It  shows 
not  only  the  large  sums  funded  by  Mr.  Soros  and  Mr.  Sperling,  but 
others. 

Now,  the  other  question  here  is  they  have  a  first  amendment 
right  to  fund  and  say  anything  they  want.  No  one  here  disagrees 
with  that.  I  know  that,  and  you  all  have  been  working  in  this  area. 
But  that  first  amendment  right  is  based  on  a  free  debate  and  you 
are  held  accountable  for  what  you  say  and  when  there  are  distor- 
tions, there  needs  to  be  a  correction  of  the  record  who  think  there 
is  a  distortion.  It  is  not  a  violation  of  freedom  of  speech.  I  think 
it  is  right  that  this  committee  meet  and  talk  about  what  the  state 
is,  and  what  the  state  of  debate  on  these  issues  is  and  what  the 
state  of  the  medical  evidence  is,  as  well  as  the  public  policy  impli- 
cations. 

My  only  question  is — and  this  gets  to,  I  think,  the  executive 
branch  leadership,  or  lack  of  it,  I  would  argue,  on  this  issue — 
where  is  the  President?  It  is  fine  for  him  to  sign  a  statement,  but 
as  you  saw  in  one  of  these  ads  and  you  see  repeatedly  in  some  of 
the  supporting  material,  one  of  the  big  reasons  people  give  for 


50 

being  interested  in  this  is  they  beheve  we  are  losing  the  drug  war. 
They  are  correct.  The  data  that  the  general  showed  you  and  the 
data  that  you  have  seen  over  and  over  again  shows  increasing  drug 
use. 

What  is  the  administration  plan  to  carry  out  its  responsibility? 
When  it  comes  up  here,  when  I  have  listened  to  them,  when  I  have 
testified  on  panels  subsequent  to  them,  what  I  hear  is  how  it  is 
everybody's  responsibility  to  get  busy  and  do  more.  That  is  vague, 
that  is  unhelpful,  that  will  not  turn  anything  around.  There  are  no 
goals.  There  is  no  credible  strategy,  there  is  no  credible  leadership. 
Why  isn't  the  President  of  the  United  States  calling  these  wealthy 
people  into  the  White  House  and  making  the  case  with  his  officials 
about  why  this  is  a  bad  idea  for  America  and  asking  them  to  cease 
and  desist?  He  is  not.  He  has  not  made  this  a  primary  issue. 

The  President  started  talking  about  drugs  in  the  last  campaign 
only  after  Senator  Dole  made  it  an  issue.  I  was  hoping  that  after 
that  debate  that  there  would  be  more  serious  attention  given  to 
this.  The  results  of  these  initiatives  were  seen  a  mile  away  in  the 
proposals.  The  election  was  a  month  ago.  The  administration 
doesn't  have  a  plan. 

In  General  McCaffrey's  testimony,  while  he  said  orally,  I  believe, 
that  it  is  preposterous  to  suggest  that  smoked  marijuana  has  medi- 
cal implications,  in  his  written  testimony  that  is  here  he  suggests 
there  should  be  further  research.  Now,  you  can't  have  it  both  ways. 
Either  the  medical  evidence  suggests  that  there  is  no  proven  medi- 
cal cause  for  this  substance  or  it  doesn't.  Why  do  we  waste  tax  dol- 
lars trying  to  prove  something  that  we  already  have  evidence,  if  he 
believes  the  preponderance  of  evidence  is  there,  doesn't  need  addi- 
tional research? 

If  he  believes  this  is  an  open  question,  then  that  changes  the 
whole  character  of  policy,  and  I  think  the  problem  of  a  failure  of 
leadership  from  the  top  of  the  administration,  a  failure  to  make 
progress,  a  failure  to  show  that  you  can  have  effective  leadership 
in  rallying  the  country  and  making  the  case  and  getting  the  facts 
out,  contributes  to  this  kind  of  growing  de  facto,  and  now  de  jure, 
legalization  of  drugs. 

The  numbers  that  were  alluded  to  and  the  numbers  that  you 
have  seen  show  that  the  skyrocketing  use  is  among  kids  aged  12 
to  17,  not  among  adults.  Now,  I  suspect  some  of  this  will  cause  that 
to  creep,  but  General  McCaffrey  said  one  of  the  things  they  want 
to  do  is  watch  the  body  count  in  California  so  that  we  can  make 
a  better  case.  Why  don't  we  prevent  the  body  count  in  California? 
Why  don't  we  hold  people  accountable  who  are  recommending  to 
people  that  smoked  marijuana  is  legitimate  when  we  know  it  has 
no  more  legitimacy  than  laudanum  as  a  medicine  in  this  day  and 
age? 

And  why  don't  we  also  rally  the  American  people  and  Federal 
law  enforcement  to  say  this  isn't  going  to  happen?  When  I  was  in 
Government,  we  took  an  oath  to  enforce  the  laws  and  the  Constitu- 
tion. The  law  is  on  the  books.  The  question  is  whether  the  officials 
in  this  administration  intend  to  enforce  it  or  not.  Yes,  it  is  going 
to  be  difficult  and,  yes,  it  is  going  to  require  energies  and,  yes,  it 
is  going  to  take  resources.  That  is  why  you  take  the  responsibility 
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of  government,  not  because  it  is  easy  or  because  you  are  not  need- 
ed. 

The  question  I  have  for  my  colleagues — and  I  respect  General 
McCaffrey,  I  respect  Mr.  Constantine,  but  this  is  no  answer  to  the 
crisis,  and  they  have  had  time,  they  have  had  an  opportunity.  The 
administration  has  had  4  years  and  drug  use  by  12-  to  17-year-olds 
has  more  than  doubled,  and  it  is  going  to  go  up  again.  There  is  no 
end  to  the  increase  that  the  administration  can  demonstrate  and 
this  is  going  to  make  it  worse.  I  think  that  the  real  problem  is,  in 
part,  the  debate,  but  the  deeper  problem  is  the  failure  to  provide 
effective  leadership  in  reducing  the  drug  problem. 

Thank  you  for  the  opportunity  to  testify. 

The  Chairman.  Thank  you,  Mr.  Walters.  We  would  appreciate 
any  help  you  can  give  us  as  a  congressional  body  to  come  up  with 
methods  and  ways  of  resolving  these  problems.  We  have  been  try- 
ing through  the  years,  but,  like  you  say,  we  haven't  succeeded.  But 
we  would  appreciate  any  suggestions  you  might  have. 

[The  prepared  statement  of  Mr.  Walters  follows:] 

Prepared  Statement  of  John  P.  Walters 

Mr.  Chairman,  and  Members  of  the  Committee:  Thank  you  for  inviting  me  to  tes- 
tify today.  I  have  testified  here  more  than  once  in  the  past  four  years  about  my  con- 
cerns at  the  erratic  nature  of  national-level  efforts  in  the  area  of  drug  control.  Re- 
cent events  in  California  clearly  show  the  dangers  of  this  national  policy  of  neglect. 

The  legalization  movement  has  been  promoting  legal  changes  designed  to  decrimi- 
nalize marijuana  use.  Their  goal  is  to  further  normalize  marijuana  use  in  the  Unit- 
ed States,  and  the  vehicle  they  have  chosen  is  to  tout  marijuana's  supposed  medici- 
nal qualities.  Thanks  to  the  passage  last  month  of  a  ballot  initiative  to  allow  wide- 
spread use  of  marijuana  to  "treat"  a  range  of  illnesses,  California  law  now  permits 
virtually  unrestricted  marijuana  use  by  people  of  every  age.  Proposition  215,  which, 
as  you  know,  passed  with  little  fanfare  last  month,  also  allows  cultivation  and  pos- 
session by  individuals  who  are  not  even  sick,  provided  they  claim  to  be  the  "pri- 
marily caregiver"  to  an  individual  using  marijuana  to  combat  "any  *  *  *  illness  for 
which  marijuana  provides  relief" 

The  problem,  of  course,  is  that  marijuana  has  never  been  demonstrated  to  provide 
"relief  from  any  medical  condition — at  least  no  more  relief  than  other  licensed 
drugs  that  are  much  less  prone  to  abuse.  This  critical  point  has  been  obscured  in 
a  campaign  where  opponents  of  Prop  215  were  outspent  seventy-five  to  one  by  a 
small  band  of  wealthy  out-of-state  donors. 

The  notion  that  marijuana  has  demonstrated  medical  utility  has  been  rejected  by 
the  American  Medical  Association,  the  National  Multiple  Sclerosis  Society,  the 
American  Glaucoma  Society,  The  American  Academy  of  Ophthalmology,  and  the 
American  Cancer  Society. 

Marijuana  activists  like  to  talk  about  marijuana's  ability  to  "treat"  glaucoma.  But 
medical  researchers  believe  otherwise.  Dr.  George  L.  Spaeth,  the  first  President  of 
the  American  Glaucoma  Society  and  Director  of  the  Glaucoma  Service  at  the  inter- 
nationally-known Wills  Eye  Hospital  in  Philadelphia,  has  "not  found  any  documen- 
tary evidence  which  indicates  that  a  single  patient  has  had  his  or  her  natural  his- 
tory of  the  disease  altered  by  smoking  marijuana." 

Dr.  M.  Bruce  Shields  is  President  of  the  American  Glaucoma  Society  and  Chair- 
man of  the  Department  of  Ophthalmology  at  Yale  University,  expresses  "reserva- 
tions" about  the  use  of  cannabinoids  to  fight  glaucoma.  But  not  to  worry.  There  are 
"many  drugs  that  are  much  better  than  the  marijuana  analogues  and  that  have  sig- 
nificantly fewer  side  effects." 

Dr.  Richard  P.  Mills,  Vice-Chair  of  the  University  of  Washington  Department  of 
Ophthalmology,  explains  that  glaucoma  sufferers  already  have  access  to  six  estab- 
lished "families"  of  glaucoma  medication.  Sometimes  a  particular  medicine  fails  to 
work  for  a  particular  individual,  but  "it  is  very  uncommon  that  a  glaucoma  patient 
would  go  through  all  six  families  and  not  find  one  that  would  control  the  disease." 

Dr.  Keith  Green,  Director  of  Ophthalmology  Research  at  the  Medical  College  of 
Georgia,  has  studied  the  use  of  marijuana  and  its  active  ingredient,  THC,  to  treat 
glaucoma  patients.  He  states:  "It  is  clear  that  there  is  no  evidence  that  marijuana 
use  prevents  the  progression  of  visual  loss  in  glaucoma." 
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Proponents  are  also  fond  of  citing  marijuana's  alleged  utility  in  controlling  nau- 
sea. Yet  Dr.  David  S.  Ettinger,  associate  director  of  the  Johns  Hopkins  Oncology 
Center,  and  a  nationally  respected  cancer  expert,  has  written  that  'There  is  no  indi- 
cation that  marijuana  is  effective  in  treating  nausea  and  vomiting  resulting  from 
radiation  treatment.  *  *  *  No  legitimate  studies  have  been  conducted  which  make 
such  conclusions."  As  for  nausea  resulting  from  chemotherapy,  the  American  Cancer 
Society  states  that  "other  *  *  *  drugs  have  been  shown  to  be  more  useful  than 
marijuana  or  synthetic  THC  as  'first-line'  therapy  for  nausea  and  vomiting  caused 
by  anti-cancer  drugs." 

Marijuana  boosters  often  cite  a  1988  study  (Vinciguerra  et  al)  showing  that 
smoked  marijuana  helped  56  cancer  patients  suffering  from  nausea.  It  is  worth  not- 
ing that  the  study  lacked  a  control  group,  and  that  87  percent  of  those  in  the  trial 
experienced  toxic  side  effects.  Moreover,  despite  the  study's  admission  that  "oral 
THC  is  an  effective  treatment  for  chemotherapy-induced  [vomiting]",  only  29  percent 
of  those  who  benefited  had  actually  tried  oral  THC.  In  other  words,  patients  were 
asked  to  use  marijuana  before  the  gamut  of  scientifically-approved  remedies  had 
been  exhausted. 

The  debate  over  this  study  may,  however,  be  moot.  Notes  Dr.  Richard  J.  Gralla, 
Director  of  the  Ochsner  Cancer  Institute  in  New  Orleans:  'There  has  been  a  revolu- 
tion in  the  treatment  and  prevention  of  nausea  since  1988." 

Pro-marijuana  activists  also  refer  to  a  1990  survey  [Doblin  and  Kleiman,  Mari- 
juana as  anti-emetic  medicine:  a  survey  of  oncologists'  attitudes  and  experiences. 
Journal  of  Clinical  Oncology,  1991]  purporting  to  show  that  44  percent  of  oncologists 
had  suggested  a  patient  use  marijuana  to  relieve  nausea.  Yet  a  more  recent,  much 
larger,  survey  of  1,500  oncologists  [Dr.  Schwartz,  Voth,  et  al]  found  that  only  one 
percent  had  recommended  marijuana  more  than  five  times  annually. 

Unfortimately,  not  only  is  marijuana  not  medicine,  its  use  is  especially  contra- 
indicated  for  many  of  the  people  who  will  be  encouraged  to  use  it  by  California's 
new  law.  Cancer  patients'  immune  systems  are  weakened  by  radiation  and  chemo- 
therapy, leaving  them  susceptible  to  infection.  The  problem  is,  marijuana  use  only 
further  compromises  their  immune  systems. 

Some  have  argued  that  none  of  this  matters  because,  even  if  pot  smoking  has  no 
proven  good  effects,  it  has  no  proven  bad  effects  either.  It  is  probably  worth  recount- 
ing the  following  facts:  Marijuana  damages  brain  cells;  used  during  pregnancy  it  can 
lead  to  cognitive  difficulties  in  children  more  than  a  decade  after  birth;  it  impairs 
alertness  and  attention  span  more  than  24  hours  after  use;  it  causes  serious  lung 
problems  like  emphysema  and  bronchitis,  and  can  weaken  the  body's  antibacterial 
defenses  in  the  lungs;  it  can  cause  rapid  heartbeat  and  sudden  drops  in  blood  pres- 
sure; and  it  impairs  concentration  and  short-term  memory.  The  American  Cancer 
Society  notes  that  marijuana  smoke  contains  "more  than  400  possible  carcinogens". 
No  one  knows  the  effects  of  burning  all  these  chemicals. 

Yet,  with  all  the  evidence,  and  after  years  of  trjdng  and  failing,  the  pro-marijuana 
side  won.  The  California  ballot  initiative,  which  passed  with  55  percent  of  the  vote, 
caps  a  24-year  effort  by  NORML  and  other  pro-legalization  groups  to  win  public 
sanction  for  widespread  marijuana  use  on  the  basis  of  the  drug's  supposed  "medici- 
nal" qualities. 

After  24  years  of  failure,  suddenly  success.  Why?  The  difference  is  in  1996  the 
potheads  had  access  to  more  money  than  ever  before.  This  time  the  anti-legalization 
side  was  outspent  by  seventy-five  to  one,  almost  entirely  by  out-of-state  money  from 
a  few  wealthy  financiers  and  businessmen,  including  money  manager  George  Soros. 

Soros  is  a  currency  trader  and  investor  with  a  personal  fortune  estimated  by 
Forbes  at  $2.5  billion.  He  is  also  a  sugar  daddy  to  the  legalization  movement,  giv- 
ing, by  his  own  reckoning,  more  than  $15  million  to  various  groups  since  1991,  in- 
cluding $980,000  to  the  California  initiative  and  a  similar  initiative  in  Arizona. 
Soros-funded  groups,  meanwhile,  contributed  at  least  another  $200,000,  and  Soros 
solicited  at  least  one  $200,000  contribution  (from  Phoenix  businessman  John  G. 
Sperling,  according  to  Sperling).  In  all,  the  organization  that  campaigned  for  Prop 
215,  Califomians  for  Medical  Rights,  raised  $1.8  milhon  for  the  campaign,  including 
$750,000  in  the  first  19  days  of  October  alone.  In  contrast,  the  opposition.  Citizens 
for  a  Drug  Free  California,  spent  a  total  of  $26,000  during  the  entire  campaign  and 
did  not  air  a  single  paid  TV  commercial. 

Soros  and  company  have  pursued  a  stealth  political  strategy  designed  to  conceal 
their  real  agenda:  legalizing  all  drugs.  In  an  1994  interview  with  Rolling  Stone  mag- 
azine, the  President  of  Soros's  Open  Society  Institute,  Aryeh  Neier,  explained  that 
Soros  gave  the  pro-legalization  Drug  Policy  Foundation  (DPF)  a  "set  of  suggestions 
to  follow  if  they  wanted  his  assistance:  Come  up  with  an  approach  that  emphasizes 
'treatment  and  humanitarian  endeavors,'  [and]  *  *  *  target  a  few  wiiuiable  issues. 
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like  medical  marijuana  and  the  repeal  of  mandatory  minimums."  Since  1993,  Soros 
has  committed  $5.5  million  to  the  DPF  through  the  Open  Society  Institute. 

Soros  was  joined  by  millionaire  Arizona  businessman  John  G.  Sperling,  who  gave 
$630,000  to  the  California  and  Arizona  initiatives.  Sperling  is  adamant  that  doctors 
should  be  allowed  to  prescribe  all  drugs,  including  heroin  and  LSD:  "I  don't  think 
that  there  should  be  any  substance  outside  the  pharmacopia.  *  *  *"  Sperling  is  less 
clear  on  exactly  why.  When  asked  for  studies  that  show  the  utility  of  these  drugs, 
he  cited  anecdotal  evidence:  "You  go  from  anecdote  to  anecdote  to  anecdote  and 
there  are  so  many  people  who  say  their  lives  have  been  changed  for  the  better."  Of 
course,  nobody  denies  that  marijuana's  euphoric  qualities  would  cause  individuals 
to  feel  good.  The  question  for  science  is  whether  marijuana  treats  disease,  not 
whether  it  makes  people  feel  giddy. 

Sperling  disagrees.  "The  drug  problem,"  he  says,  is  "a  public  health  problem,  pri- 
marily. It  only  becomes  a  crime  when  you  put  people  in  prison  for  it."  People  who 
deny  this  are  "either  intellectually  dishonest,  stupid,  or  both,  and  that  goes  for  most 
members  of  Congress,  the  President,  and  the  man  who  wanted  to  be  President." 

Sperling  is  not  alone.  Former  U.S.  Senator  Dennis  DeConcini  served  as  the  Ari- 
zona campaign's  unofficial  poster  child,  appearing  in  commercials  and  on  TV  news 
opposite  Drug  Czar  Barry  McCaffrey.  In  interviews,  DeConcini  has  been  unable  to 
cite  a  single  scientific  study  showing  marijuana's  medical  effectiveness.  Not  that 
this  bothers  him:  'To  me  it's  irrelevant  whether  you  have  a  study  or  not,"  DeConcini 
says,  so  much  as  whether  the  law  has  "compassion"  and  the  safeguard  of  a  doctor's 
prescription  (as  required  under  Arizona's  new  law,  but  not  California's). 

Irrelevant  or  not,  use  of  marijuana  for  nonmedicinal  purposes  remains  a  crime  in 
California  and  Arizona.  Unfortunately,  as  the  DEA  "nightmare  scenario"  dem- 
onstrates. Prop  215  has  done  much  to  weaken  the  effectiveness  of  local  law  enforce- 
ment. It  is  extremely  unlikely,  moreover,  that  Federal  law  enforcement  will  be  able 
to  pick  up  the  slack  for  California's  state  and  local  police.  There  are  7,000  state  and 
local  narcotics  officers  in  California,  more  than  ten  times  the  number  of  DEA  agents 
in  the  state.  Better  than  90  percent  of  federal  convictions  for  marijuana  trafficking 
involves  10  kilograms  of  the  drug  or  more,  and  half  of  DEA's  marijuana  cases  in- 
volve organizations  trafficking  100  kilograms  or  more  of  marijuana  per  month.  Not 
surprisingly,  state-  and  county-level  cases  typically  are  much  smaller — and  more  nu- 
merous. 

There  may  be  a  federal  role,  however.  Under  a  "public  interest"  provision  of  the 
Controlled  Substances  Act,  DEA  can  administratively  revoke  the  vital  "registration" 
license  every  physician  needs  to  store,  dispense,  or  prescribe  controlled  substances. 
DEA  has  historically  worked  in  tandem  with  state  authorities,  but  nothing  in  the 
law  prevents  DEA  from  moving  unilaterally  against  the  small  number  of  pro-pot 
physicians  who  would  likely  recommend  marijuana  for  their  patients.  They  should 
prepare  to  do  so. 

Such  a  step  would  go  some  way  toward  demonstrating  the  Clinton  Administra- 
tion's seriousness  in  dealing  with  this  important  national  issue.  A  demonstration, 
moreover,  that  is  clearly  overdue.  Pot  smoking  by  kids  as  young  as  12  years  old  has 
jumped  141  percent  on  Bill  Clinton's  watch,  while  the  number  of  cultivated  mari- 
juana plants  eradicated  by  the  federal  government  has  dropped — by  56  percent  since 
1992.  Cuts  to  the  U.S.  Park  Service's  drug  control  budget  led  to  a  47  percent  reduc- 
tion in  plants  eradicated  by  that  agency  since  Fiscal  Year  1992.  As  a  consequence, 
bulk  marijuana  prices  are  at  their  lowest  level  since  1988. 

The  whole  medical  marijuana  debate  is  so  embedded  in  junk  science  that  it  bears 
asking  what  cutting-edge  therapy  proponents  will  push  for  next  (laetrile  for  cancer 
patients,  perhaps?).  DEA  Chief  Thomas  A.  Constantine  likens  medical  marijuana  to 
"snake  oil,"  an  apt  analogy  since,  after  all,  the  term  describes  the  sort  of  harmful, 
all-purpose  curatives  sold  by  hucksters  at  the  turn  of  the  century  that  led  to  Ameri- 
ca's first  drug  epidemic — a  half-million  cocaine  and  opiate  addicts  by  1900.  Cough 
syrups  like  the  "Coats  Cure"  and  the  "Richie  Cure"  enjoyed  wild  success  but  turned 
out  to  be  little  more  than  diluted  morphine. 

Although  few  remember  it  today,  Congress  generally  regulated  these  "medicines" 
out  of  existence  with  the  Pure  Food  and  Drug  Act  of  1906-— a  time  when  Progressive 
reformers  were  busy  responding  to  public  outrage  over  issues  ranging  from  unsafe 
food  to  festering  social  problems  like  city  slums  and  political  corruption.  Progressive 
reformers  were  occasionally  criticized  for  worshipping  at  the  altar  of  science — a 
claim  unlikely  to  be  levelled  against  proponents  of  medical  marijuana. 

Events  in  California  and  Arizona  send  exactly  the  wrong  message  to  young  peo- 
ple. Ailer  all,  marijuana  is  medicine,  how  bad  can  it  be?  Unfortunately,  there  will 
be  a  high  human  cost  to  pay  until  these  ballot  initiatives  are  overridden. 
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John  P.  Walters 

John  P.  Walters  is  president  of  the  Philanthropy  Roundtable,  a  national  associa- 
tion of  individual  donors,  corporate  giving  representatives,  foundation  staff  and 
trustees,  and  trust  and  estate  officers. 

Previously,  Mr.  Walters  was  president  of  the  New  Citizen  Project,  an  organization 
created  to  advance  a  renewal  of  American  institutions  and  greater  citizen  control 
over  our  national  life.  He  also  served  as  executive  director  of  the  Council  on  Crime 
in  America,  a  bipartisan  commission  on  violent  crime  co-chaired  by  former  U.S.  At- 
torney General  Griffm  B.  Bell  and  former  Drug  Czar  WilUam  J.  Bennett.  The  Coun- 
cil is  a  program  of  the  New  Citizenship  Project. 

During  1993  he  was  a  visiting  fellow  at  the  Hudson  Institute,  writing  and  speak- 
ing about  anti-drug  policy.  Prior  to  that,  Mr.  Walters  was  appointed  by  President 
Bush  and  confirmed  by  the  Senate  as  Deputy  Director  for  Supply  Reduction  in  the 
Office  of  National  Drug  Control  Policy  (ONDCP).  Mr.  Walters  was  responsible  for 
developing  enforcement  policy  and  coordinating  efforts  to  reduce  the  supply  of  illegal 
drugs.  He  also  served  as  the  senior  advisor  on  national  security  matters  related  to 
drug  control  and  senior  liaison  to  the  White  House  and  all  executive  departments. 

Prior  to  his  appointment  as  Deputy  Director,  Mr.  Walters  served  as  Chief  of  Staff 
and  National  Security  Advisor  to  the  Director  of  ONDCP  from  the  Office's  inception 
in  1989.  And  from  November  1990  to  March  1991,  Mr.  Walters  served  as  Acting  Di- 
rector of  ONDCP,  overseeing  both  the  international  and  domestic  anti-drug  func- 
tions of  all  Executive  Branch  agencies. 

Mr.  Walters  was  a  creator  of  the  Madison  Center,  a  public  policy  organization  de- 
voted to  advancing  improvements  in  education  and  related  fields,  including  early 
childhood  education  and  drug  abuse  prevention.  Mr.  Walters  served  as  Executive  Di- 
rector from  September  1988  to  January  1989. 

Between  1985  and  1988,  Mr.  Walters  worked  at  the  U.S.  Department  of  Edu- 
cation, serving  as  Assistant  to  the  Secretary  and  Secretary's  Representative  to  the 
National  Drug  Policy  Board  and  the  Domestic  Policy  Council's  Health  Policy  Work- 
ing Group,  and  was  appointed  Chief  of  Staff  and  Counselor  to  the  Secretary  in  1988. 
Mr.  Walters  also  served  as  Acting  Assistant  Director  and  Program  Officer  in  the  Di- 
vision of  Education  Programs  at  the  National  Endowment  for  the  Humanities  from 
1982  to  1985. 

Mr.  Walters  has  taught  political  science  at  Michigan  State  University's  James 
Madison  College  and  at  Boston  College. 

The  Chairman.  Mr.  Romley,  we  will  turn  to  you. 

STATEMENT  OF  RICHARD  M.  ROMLEY 

Mr.  ROMLEY.  Thank  you,  Mr.  Chairman.  Good  morning,  members 
of  the  Judiciary  Committee.  Although  many  of  my  written  com- 
ments have  already  been  touched  on,  I  will  try  to  move  through 
them  relatively  quickly  and  some  of  them  bear  repeating,  perhaps. 

First  of  all,  let  me  thank  you  for  the  opportunity  to  present  my 
views  regarding  the  disturbing  consequences  which  will  result  from 
the  recent  approval  in  Arizona  of  a  ballot  initiative  deceptively  ti- 
tled the  Drug  Medicalization,  Prevention  and  Control  Act  of  1996. 
It  is  also  commonly  known  as  proposition  200. 

As  Maricopa  County  Attorney,  whose  jurisdiction  encompasses 
Phoenix,  AZ,  and  23  surrounding  cities,  I  am  gravely  concerned 
that  the  enactment  of  proposition  200  will  effectively  undermine 
the  ability  of  Arizonans  to  combat  an  ever-increasing  drug  epidemic 
which  is  adversely  affecting  all  of  our  citizens,  especially  our  youth. 

Proposition  200  is  a  nightmarish  initiative  which  could  eventu- 
ally lead  to  the  legalization  of  schedule  I  drugs,  which  include, 
among  others,  marijuana,  heroin,  LSD,  and  methamphetamine.  By 
publicly  mischaracterizing  their  initiative  as  being  tough  on  violent 
drug  offenders,  while  at  the  same  time  being  compassionate  to 
those  who  are  seriously  ill,  these  proponents  of  proposition  200  en- 
gaged in  a  deception  which  was  successful  beyond  their  wildest 
dreams. 
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As  this  committee  is  aware,  Arizona  was  not  the  only  targeted 
State  for  this  effort.  The  introduction  and  enactment  of  proposition 
215  in  Cahfomia,  while  different  than  Arizona's  proposition  200, 
must  be  considered  when  taken  together  as  the  first  step  in  a  na- 
tionwide strategy  to  legalize  drugs. 

In  California,  the  emphasize  was  on  medical  utilization  of  mari- 
juana to  treat  illness.  In  Arizona,  the  emphasis  was  much  broader. 
Even  though  the  Arizona  proposition  also  claimed  a  compassionate 
medicinal  purpose,  it  went  much  further  by  allowing  doctors  to  pre- 
scribe all  schedule  I  drugs,  including,  as  noted  before,  heroin,  LSD, 
methamphetamine,  PCP,  and  marijuana. 

Additionally,  the  Arizona  proposition  mandates  that  incarcerated 
drug  possessors  be  considered  for  immediate  release,  regardless  of 
the  prisoner's  background  and  the  facts  considered  by  the  judge 
when  ordering  him  to  prison.  Sentencing  options  available  to  the 
courts  are  now  severely  restricted  by  prohibiting  incarceration  in 
certain  instances.  While  these  provisions  relating  to  sentencing  op- 
tions are  very  disturbing  for  law  enforcement,  treatment  providers, 
and  drug  court  advocates,  I  will  confine  my  remarks  today  to  the 
adverse  effects  of  authorizing  physicians  to  legally  prescribe  sched- 
ule I  drugs. 

Notwithstanding  the  claims  of  pro-drug  forces,  there  is  no  medi- 
cal consensus,  as  has  been  stated  time  and  time  again  today,  on 
the  appropriateness  of  using  drugs  such  as  heroin,  LSD,  meth- 
amphetamine, and  marijuana  for  medical  treatment.  Not  one  medi- 
cal health  association  accepts  marijuana  as  medicine,  much  less 
heroin  and  LSD.  Such  arguments  have  been  rejected  by  the  Amer- 
ican Medical  Association,  the  National  Multiple  Sclerosis  Society, 
the  American  Glaucoma  Society,  the  American  Academy  of  Oph- 
thalmology, and  the  American  Cancer  Society. 

I  would  respectfully  submit  that  until  respected  medical  authori- 
ties indicate  by  clear  and  unequivocal  scientific  analysis  that  mari- 
juana and  other  presently  illegal  drugs  are,  in  fact,  medically  ap- 
propriate, we  must  not  and  should  not  accept  this  transparent  at- 
tempt to  legalize  these  dangerous  drugs. 

Not  only  is  the  implementation  of  proposition  200  a  cruel  hoax 
on  the  people  of  Arizona,  as  stated  by  Gen.  Barry  McCaffrey,  its 
implementation  is  in  direct,  positive  conflict  with  Federal  law.  Fed- 
eral law  does  not  authorize  physicians  to  issue  prescriptions  relat- 
ing to  schedule  I  drugs  and  is  in  conflict  with  the  authority  granted 
to  Arizona  physicians  by  proposition  200  to  prescribe  the  same 
schedule  I  drugs. 

This  confused  state  of  affairs  gives  rise  to  many  questions  and 
issues  relating  to  the  implementation  of  international  treaties,  po- 
tential liability  to  local  law  enforcement  agencies,  and  the  relation- 
ship of  the  business  community  with  the  Federal  Government.  As 
of  yet,  these  issues  have  yet  to  be  resolved.  Consider  for  a  moment 
the  mixed  message  that  we  send  to  foreign  countries  with  whom 
we  have  entered  into  treaty  obligations  to  eradicate  the  production 
and  dissemination  of  drugs  when  we  in  the  United  States  authorize 
the  same  use  of  these  illicit  drugs. 

Consider  the  dilemma,  as  has  been  pointed  out  earlier,  of  a  police 
officer  in  Arizona  who  as  part  of  his  official  duties  stops  an  occu- 
pied automobile.  Upon  observing  drugs  in  the  car,  he  is  presented 
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with  a  doctor's  prescription  for  these  drugs.  The  officer  is  then 
faced  with  a  Hobson's  choice.  Should  he  confiscate  the  drugs  as 
being  contraband  pursuant  to  Federal  law,  thereby  potentially  sub- 
jecting his  municipality  to  civil  liability  because  he  confiscated 
medicine?  Or  should  he  permit  the  occupants  to  retain  the  illicit 
drugs,  thereby  risking  liability  if  it  is  later  shown  that  these  indi- 
viduals were  high  on  drugs  at  the  time  that  they  were  involved  in 
a  subsequent  serious  traffic  accident?  Do  we  now  have  to  provide 
marijuana  and  other  schedule  I  drugs  to  prisoners  in  our  jails  and 
prisons  upon  presentation  of  a  prescription? 

Consider  the  significant  confusion  and  concerns  with  the  busi- 
ness community  that  propositions  200  and  215  will  cause.  Busi- 
nesses will  have  to  resolve  conflicts  between  the  Federal  contrac- 
tual necessity  of  providing  a  drug-free  workplace  with  the  claims 
of  employees  that  they  have  a  medical  requirement  to  use  these  il- 
licit drugs.  Government  contracts  which  require  drug-free  work- 
places may  cause  the  business  community  to  have  an  irreconcilable 
situation,  to  their  detriment. 

Can  there  be  any  doubt  that  the  pro-drug  proponents  of  Arizona's 
proposition  200  and  California's  proposition  215  will  now  attempt 
to  replicate  this  success  throughout  the  country?  Public  statements 
by  the  proponents  have  indicated  that  their  objective  is  just  that. 
Twenty-three  States,  in  addition  to  California  and  Arizona,  permit 
laws  to  be  enacted  by  ballot  proposition.  Unless  there  is  an  orga- 
nized partnership  between  government  and  the  private  sector,  we 
can  anticipate  being  overwhelmed  by  massive  funding  and  blatant 
deception,  thereby  resulting  in  the  enactment  of  similar  propo- 
sitions throughout  the  United  States. 

Just  as  the  pro-drug  forces  are  presently  organizing,  it  is  equally 
important  for  the  anti-drug  movement  to  organize  a  national  effort 
to  fight  drug  legalization  not  only  on  the  ballot,  but  in  the  courts, 
in  Congress,  and  in  legislatures. 

We  in  Arizona  and  California  were  overwhelmed  by  the  millions 
of  dollars  spent  by  the  pro- drug  forces  and  the  deceptive  nature  of 
their  mass  media  campaigns.  We  have  learned  a  very  bitter  lesson 
from  the  Arizona  and  California  experience.  We  must  not  permit  a 
repeat  of  this  experience.  There  is  no  doubt  that  we  have  been 
awakened. 

I  am  heartened  by  the  commitment  of  General  McCaffiey  and 
others,  such  as  my  own  Senator,  Jon  Kyi,  from  my  home  State, 
who  have  expressed  a  clear  desire  not  only  to  assist  us  in  Arizona 
and  California,  but  also  to  work  with  other  States  in  assuring  that 
the  deception  of  promoting  the  legalization  of  drugs  will  not  be  per- 
mitted. 

Specifically,  I  would  respectfully  suggest  that  the  Federal  Gov- 
ernment engage  in  the  following  actions  to  assist  us  in  law  enforce- 
ment; first,  aggressive  prosecution  by  the  U.S.  attorney's  office  of 
those  who  would  violate  Federal  laws,  including  the  prosecution  ad- 
ministratively of  the  physicians  prescribing  schedule  I  drugs;  sec- 
ond, a  specific  request  and  authorization  by  DEA  to  local  police  of- 
ficials for  the  confiscation  of  illicit  drugs  as  Federal  contraband, 
thereby  alleviating  potential  liability  issues;  third,  consider  a  legal 
challenge  to  proposition  200  and  proposition  215  by  the  U.S.  Judici- 
ary Department  in  Federal  court  to  resolve  the  positive  conflict  be- 
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tween  State  and  Federal  laws;  fourth,  develop  and  implement  a  na- 
tional strategy  to  combat  the  pro-drug  forces  and  prevent  them 
from  implementing  their  agenda  in  other  States;  fifth,  create  a 
clearinghouse  which  can  disseminate  information  of  studies  by  the 
Federal  Drug  Administration  and  the  National  Institutes  of  Health 
regarding  the  medicinal  use  of  marijuana  and  other  drugs. 

We  in  law  enforcement  are  very  concerned  about  the  pro-drug 
strategy  which  seems  to  have  a  foothold  in  Arizona  and  California. 
There  should  be  no  mistaking  the  hidden  agenda  of  the  pro-drug 
forces.  This  is  not  about  two  isolated  propositions  which  were  clev- 
erly drafted  to  deceptively  convey  a  benign  message.  This  is  a  bat- 
tle for  the  future  of  America.  This  is  a  battle  for  the  values  which 
we  want  our  children  and  our  children's  children  to  live  by.  This 
is  a  battle  we  cannot  afford  to  lose. 

Thank  you  very  much. 

The  Chairman.  Thank  you,  Mr.  Romley. 

[The  prepared  statement  of  Mr.  Romley  follows:] 

Prepared  Statement  of  Richard  M.  Romley 

Mr.  Chairman,  members  of  the  committee:  Thank  you  very  much  for  giving  me 
the  opportunity  to  present  my  views  regarding  the  disturbing  consequences  which 
will  result  from  the  recent  approval  in  Arizona  of  a  ballot  initiative  deceptively  ti- 
tled the  "Drug  Medicalization,  Prevention  Control  Act  of  1996",  Also  commonly 
known  as  proposition  200.  As  Maricopa  County  Attorney  whose  jurisdiction  encom- 
passes Phoenix,  Arizona  and  23  surrounding  cities  and  whose  responsibility  includes 
the  prosecution  of  all  crimes  occurring  within  my  jiuisdiction,  I  am  gravely  con- 
cerned that  the  enactment  of  proposition  200  will  effectively  undermine  the  ability 
of  Arizonans  to  combat  an  ever  increasing  drug  epidemic  which  is  adversely  affect- 
ing all  our  citizens,  especially  our  youth. 

Proposition  200  is  a  nightmarish  initiative  which  could  eventually  lead  to  the  le- 
galization of  all  schedule  I  ^  drug's  which  include,  among  others,  marijuana,  heroin, 
LSD,  and  methamphetamine.  By  publicly  mischaracterizing  their  initiative  as  being 
tough  on  violent  drugs  offenders,  while  at  the  same  time  being  compassionate  to 
those  who  are  seriously  ill,  these  proponents  of  proposition  200  engaged  in  a  decep- 
tion which  was  successfully  beyond  their  wildest  dreams. 

As  this  comnuttee  is  aware,  Arizona  was  not  the  only  targeted  State  for  this  ef- 
fort. The  introduction  and  enactment  of  proposition  215  in  California,  while  different 
than  Arizona's  proposition  200,  must  be  considered  when  taken  together,  as  the  first 
step  in  a  nationwide  strategy  to  legalize  drugs. 

In  California  the  emphasis  was  on  the  medical  utilization  of  marijuana  to  treat 
illness.  In  Arizona  the  emphasis  was  much  broader.  Even  though  the  Arizona  propo- 
sition also  claimed  a  compassionate  medicinal  purpose,  it  went  much  further  by  al- 
lowing doctors  to  prescribe  all  schedule  I  drugs  including  heroin,  LSD,  methamphet- 
amine, PCP  and  marijuana.  Additionally,  the  Arizona  proposition  mandates  that  in- 
carcerated drug  possessors  be  considered  for  immediate  release  regardless  of  the 
prisoner's  background  and  the  facts  considered  by  the  judge  when  ordering  him  to 
prison.  Sentencing  options  available  to  the  courts  are  now  severely  restricted  by  pro- 
hibiting incarceration  in  certain  instances.  While  these  provisions  relating  to  sen- 
tencing options  are  very  disturbing  for  law  enforcement,  treatment  providers  and 
drug  court  advocates,  I  will  confine  my  remarks  today  to  the  adverse  effect  of  au- 
thorizing physicians  to  legally  prescribe  schedule  I  drugs. 

Notwithstanding  the  claims  of  the  pro-drug  forces,  there  is  no  medical  consensus 
on  the  appropriateness  of  using  drugs  such  as  heroin,  LSD,  methamphetamine  and 
marijuana  for  medical  treatment.  Not  one  medical  health  association  accepts  mari- 
juana as  medicine  much  less  heroin,  LSD  and  methamphetamine.  Such  arguments 
have  been  rejected  by  the  american  medical  association,  the  national  multiple  scle- 
rosis society,  the  American  Glaucoma  Society,  the  American  Academy  of  Ophthal- 
mology, and  the  American  Cancer  Society.  I  would  respectively  submit  that  until  re- 
spected medical  authorities  indicate  by  clear  and  unequivocal  scientific  analysis  that 
marijuana  and  other  presently  illegal  drugs  are  in  fact  medically  appropriate,  we 
must  not  and  should  not  accept  this  transparent  attempt  to  legalize  these  dangerous 


^A.R.S.  36-2512  Substances  in  Schedule  I;  21  USCA  812  Schedules  of  controlled  substances. 
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narcotics  and  drugs.  On  the  other  hand,  if  that  medical  community,  after  research, 
supports  the  use  of  these  drugs,  I  would  urge  the  FDA  to  qviickly  develop  standards 
for  their  use. 

Not  only  is  the  implementation  of  proposition  200  "a  cruel  hoax'"  on  the  people 
of  Arizona,  as  stated  by  General  Barry  McCaffrey,  its  implementation  is  in  direct 
positive  conflict  with  Federal  law.  Federal  law  does  not  authorize  physicians  to  issue 
prescriptions  relating  to  schedule  I  drugs. ^  This  Federal  statute  is  in  conflict  with 
the  authority  granted  to  Arizona  physicians  by  proposition  200  to  prescribe  the 
same  schedule  I  drugs. 

This  confused  state  of  affairs  gives  rise  to  many  questions  and  issues  relating  to 
the  implementation  of  international  treaties,  potential  liability  to  local  law  enforce- 
ment agencies  and  the  relationship  of  the  business  commvmity  with  Federal  Govern- 
ment. These  issues  have  yet  to  be  resolved. 

Consider  for  a  moment  the  mixed  message  that  we  send  to  foreign  countries  with 
whom  we  have  entered  into  treaty  obligations  to  eradicate  the  production  and  dis- 
semination of  drugs  when  we  in  the  United  States  authorize  the  use  of  these  very 
same  illicit  drugs. 

Consider  the  dilemma  of  a  police  officer  in  Arizona  who  as  part  of  his  official  duty 
stops  an  occupied  automobile.  Upon  observing  drugs  within  the  automobile  he  is 
presented  a  doctor's  prescription  for  these  drugs.  The  officer  is  then  faced  with  a 
Hobson's  choice.  Should  he  confiscate  the  drugs  as  being  contraband  pursuant  to 
Federal  law  thereby  potentially  subjecting  his  municipality  to  civil  liability  because 
he  confiscated  "medicine",  or  should  he  permit  the  occupants  to  retain  the  illicit 
drugs  thereby  risking  liability  if  it  is  later  shown  that  these  individuals  where  high 
on  drugs  at  the  time  that  they  were  involved  in  a  subsequent  serious  traffic  acci- 
dent. 

Do  we  now  have  to  provide  marijuana  and  other  schedule  I  drugs  to  prisoners  in 
our  jails  and  prisons,  upon  presentation  of  a  prescription? 

The  enactment  of  proposition  200  and  215  will  cause  significant  confusion  and 
concerns  within  the  business  community.  Businesses  will  have  to  resolve  conflicts 
between  the  Federal  Contractual  necessity  of  providing  a  drug  free  workplace  with 
the  claims  of  employees  that  they  have  a  medical  requirement  to  use  drugs.  Govern- 
ment contracts  which  require  drug  free  workplaces  may  cause  the  business  commu- 
nity to  have  an  irreconcilable  situation  of  their  detriment. 

Can  there  be  any  doubt  that  the  pro-drug  proponents  of  Arizona's  proposition  200 
and  California's  proposition  215  will  now  attempt  to  replicate  this  success  through- 
out the  country.  Public  statements  by  the  proponents  of  proposition  200  and  propo- 
sition 215  have  indicated  that  their  objective  is  just  that.  Twenty-three  States  in 
addition  to  California  and  Arizona  permit  laws  to  be  enacted  by  ballot  proposition. 
Unless  there  is  an  organized  partnership  between  government  and  the  private  sec- 
tor, we  can  anticipate  being  overwhelmed  by  massive  funding  and  blatant  deception 
thereby  resulting  in  the  enactment  of  similar  propositions  throughout  the  United 
States.  Just  as  the  pro-drug  forces  are  presently  organizing  it  is  equally  important 
for  the  anti-drug  movement  to  organize  a  national  effort  to  fight  drug  legalization, 
not  only  on  the  ballot  but  in  the  courts,  in  Congress  and  in  State  legislatvu-es. 

We  in  Arizona  and  California  were  overwhelmed  by  the  millions  of  dollars  spent 
by  the  pro-drug  forces  and  the  deceptive  nature  of  their  mass  media  campaigns.  We 
have  learned  bitter  lessons  from  the  Arizona  and  California  experience.  We  must 
not  permit  a  repeat  of  this  experience. 

There  is  no  doubt  that  we  have  been  awakened.  I  am  heartened  by  the  commit- 
ment of  General  McCaffrey  and  others  such  as  Senator  Jon  Kyi  from  my  home 
State,  who  have  expressed  a  clear  desire  not  only  to  assist  us  in  Arizona  and  Cali- 
fornia but  also  to  work  with  other  States  in  assuring  that  the  deception  of  promot- 
ing the  legalization  of  drugs  will  not  be  permitted. 

Specially,  I  would  respectively  suggest  that  the  Federal  Government  engage  in  the 
following  actions  to  assist  law  enforcement: 

1.  Aggressive  prosecution  by  the  United  States  attorneys  office  of  those  who  would 
violate  Federal  laws,  including  the  prosecution  of  physicians  prescribing  schedule  I 
drugs. 

2.  A  specific  request  and  authorization  by  DEA  to  local  police  officials  for  the 
confiscation  of  illicit  drugs  as  Federal  contraband  thereby  alleviating  potential  li- 
ability issues. 

3.  Consider  a  legal  challenge  to  proposition  200  and  proposition  215  by  the  United 
States  Justice  Department  in  Federal  court  to  resolve  the  positive  conflict  between 
State  and  Federal  laws. 


2  SEC.  21  USCA  829  which  limits  the  dispensing  by  physicians  prescription  to  schedule  II, 
III,  IV  drugs. 
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4.  Develop  and  implement  a  national  strategy  to  combat  the  pro-drug  forces  and 
prevent  them  from  implementing  their  agenda  in  other  States. 

5.  Create  a  clearinghouse  which  can  disseminate  information  of  studies  by  the 
Federal  Drug  Administration  and  the  National  Institute  of  Health  regarding  the 
Medicinal  use  of  marijuana  and  other  drugs. 

We  in  law  enforcement  are  very  concerned  about  this  pro-drug  strategy  which 
seems  to  have  a  foothold  in  Arizona  and  California.  There  should  be  no  mistaking 
the  hidden  agenda  of  the  pro-drug  forces.  This  is  not  about  two  isolated  propositions 
which  were  cleverly  drafted  to  deceptively  convey  a  benign  message.  This  is  a  battle 
for  the  future  of  America.  This  is  a  battle  for  those  values  which  we  want  our  chil- 
dren and  our  children's  children  to  live  by.  This  is  a  battle  we  can  not  afford  lose. 

The  Chairman.  Mr.  Gates,  we  will  turn  to  you. 
STATEMENT  OF  BRAD  GATES 

Mr.  Gates.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  be  here 
this  morning,  and  it  wasn't  an  inconvenience  for  me  to  come  back 
because  this  is  probably  the  most  critical  issue  the  States  of  Cali- 
fornia and  Arizona,  and  eventually  the  Nation,  has  to  face  today, 
in  my  view.  I  would  also  like  to  thank  General  McCaffrey  and  Sen- 
ator Feinstein  for  their  effort  in  opposing  proposition  215  prior  to 
the  election,  and  I  want  to  be  on  the  record  thanking  both  of  them. 

I  think  it  is  important  to  judge  my  comments.  I  am  a  35-year  law 
enforcement  veteran,  22  years  as  the  sheriff  of  Orange  County,  CA. 
I  think  it  is  also  important  to  underscore  that  I  am  not  just  an  en- 
forcement person,  even  though  I  work  very  hard  at  that  role.  I  also 
co-founded  the  Drug  Use  Is  Life  Abuse  organization,  which  deals 
with  education  and  prevention  in  the  County  of  Orange.  I  also  was 
appointed  to  the  President's  Drug  Advisory  Council,  in  which  we 
later  formed  the  Community  Anti-Drug  Coalitions  of  America,  serv- 
ing some  2,000  coalitions  across  this  country.  So  we  are  concerned 
about  prevention  and  treatment  and  rehabilitation  of  individuals. 

Last  summer,  I  was  asked  by  the  leadership  of  California  law  en- 
forcement and  anti-drug  coalitions  to  Chair  the  Campaign  Against 
Proposition  215.  Proposition  215  is  a  cruel  and  fraudulent  proposal 
which  exploits  public  compassion  for  the  seriously  ill  in  order  to  le- 
galize cultivation  and  use  of  marijuana. 

Under  proposition  215,  anyone  who  claims  to  have  a  doctor's 
verbal  approval  can  grow  or  smoke  marijuana,  even  children.  No 
written  prescription  or  medical  examination  is  required.  Propo- 
sition 215  allows  unlimited  quantities  of  marijuana  to  be  grown 
anywhere,  in  your  backyard  or  near  schoolyards,  without  any  regu- 
lations or  restriction.  This  is  not  responsible  medicine.  It  is  mari- 
juana legalization. 

Agents  from  the  California  Department  of  Justice  raided  the 
Cannabis  Buyers  Club  in  San  Francisco  in  August  of  this  year. 
While  claiming  to  supply  marijuana  only  to  the  seriously  or  termi- 
nally ill  with  written  permission  by  a  doctor,  undercover  agents 
discovered  a  pattern  of  wholesale  marijuana  sales  up  to  2  pounds 
per  person — that  is  about  4,000  marijuana  cigarettes — to  individ- 
uals who  had  no  such  medical  permission.  The  gurus  are  back,  try- 
ing to  convince  another  generation  of  Americans  to  drop  out.  We 
must  not  pay  that  price  again. 

Financing  for  backing  of  proposition  215  came  primarily  from  5 
wealthy  people — Leonard  Rockefeller,  Mr.  Sperling  in  Arizona, 
A.M.  Lewis  out  of  Ohio,  George  Soros  in  New  York,  George  Zim- 
merman in  California — and  the  Drug  Policy  Foundation  in  New 
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York,  along  with  other  foundations  that  all  go  back  to  Mr.  Soros' 
street  address  in  New  York.  None  of  them  is  a  doctor  and  only  one 
lives  in  California. 

Two  million  dollars  was  raised  and  spent  by  the  promoters  of 
proposition  215.  Seventy-five  percent  of  this  money  came  from  out 
of  State;  the  largest  contributor,  George  Soros,  from  New  York.  He 
personally  committed  $550,000  to  the  proposition  215  campaign 
and  $430,000  to  the  proposition  200  campaign.  The  Drug  Policy 
Foundation,  which  has  received  substantial  financial  backing  from 
Mr.  Soros,  contributed  $200,000  to  proposition  200. 

This  was  not  a  grass-roots  or  a  California  Medical  Association 
issue  in  California.  This  is  a  few  wealthy  people  deciding  to  further 
their  goal  of  legalizing  drugs.  They  timed  it  extremely  well  in  Cali- 
fornia— a  presidential  race,  20-some  issues  on  the  ballot,  and  a  sit- 
uation where  they  took  the  easiest  step  they  thought  they  could  get 
in  California  and  took  the  longest  step  they  thought  they  could 
reach  in  Arizona,  designed  that  way,  in  my  opinion,  to  find  out 
where  the  strategy  would  fall  out  so  they  could  proceed  to  other 
States.  They  have  already  formed  Americans  for  Medical  Rights  to 
go  nationwide. 

The  $2  million  contributed  by  George  Soros  and  his  associates 
also  paid  for  the  television  ads  you  saw.  They  blitzed  the  voters  as 
a  terminally  ill  issue.  Their  ads  did  not  tell  voters  that  proposition 
215  legalizes  marijuana  for  any  medical  condition,  without  a  writ- 
ten prescription  or  medical  examination,  to  children  as  well  as 
adults.  This  is  not  my  vision  of  delivery  of  medicine  to  the  Amer- 
ican people. 

The  California  Medical  Association  opposed  proposition  215,  as 
did  former  Surgeon  General  C.  Everett  Koop,  Senator  Feinstein, 
and  Governor  Wilson.  These  were  very  well-informed  and  credible 
voices  that  were  simply  out-shouted  by  a  slick  and  expensive  adver- 
tising campaign  financed  by  people  who  do  not  even  live  in  Califor- 
nia. 

The  passage  of  this  initiative  had  created  substantial  law  en- 
forcement problems  and  raises  serious  legal  issues.  What  will  the 
Federal  policy  be  for  the  enforcement  of  a  schedule  I  illegal  drug? 
We  in  law  enforcement  are  concerned  that  the  current  policies  are 
inadequate  to  deal  with  our  problem  now  in  California. 

An  example:  A  U.S.  attorney's  threshold  policy  for  prosecution  in 
the  central  district  of  California,  L.A.  and  Orange  County,  is  200 
kilos  of  marijuana  or  200  plants.  This  is  enough  marijuana  to  make 
398,000  marijuana  cigarettes.  This  policy  is  unacceptable  today. 
Law  enforcement  participates  in  many  Federal  narcotics  task 
forces,  including  the  high-intensity  drug  trafficking  areas  of  L.A., 
Orange  County,  Riverside,  and  San  Bernardino.  We  now  have  a 
conflict  of  enforcement  policy  between  the  Federal  and  the  local 
agencies.  This  must  be  clarified  as  soon  as  possible  so  law  enforce- 
ment can  do  their  job. 

California  Penal  Code  4573.6,  Controlled  Substances  in  City  and 
County  Jails  and  Prisons — if  a  prisoner  acquires  a  doctor's  verbal 
or  written  approval  for  the  use  of  marijuana,  we  might  not  be  able 
to  stop  such  use  within  the  jails  and  prisons  of  California. 

Proposition  215  conflicts  will  also  apply  to  contracts  that  local 
agencies  in  California  have  on  Federal  lands  for  law  enforcement 
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purposes.  Which  law  do  we  follow?  Which  law  do  we  enforce?  Com- 
panies who  do  business  with  the  Federal  Government  under  con- 
tracts are  required  to  conduct  drug  testing  in  the  workplace.  Will 
these  contracts  be  declared  void  in  California  and  Arizona?  Federal 
law  requires  companies  to  keep  drugs  out  of  the  workplace  and 
State  law  says  it  is  okay,  with  a  doctor's  approval.  What  should 
they  do? 

Local  law  enforcement  cooperates  with  Federal  agencies  to  eradi- 
cate marijuana  cultivation.  In  fact,  the  Federal  Government  has 
international  treaties  with  almost  all  countries.  The  programs  of 
eradication  in  California  have  been  part  of  this  strategy.  What  do 
we  do  now  if  a  person  or  a  co-op  of  caregivers  grows  marijuana  in 
violation  of  Federal  law? 

It  is  important,  I  think,  to  hear  from  youth.  Kevin  Sabat,  presi- 
dent of  IMPACT,  Students  Making  a  Difference,  Drug  Use  Is  Life 
Abuse,  a  senior  at  Canyon  High  School  in  Anaheim,  CA: 

The  American  Medical  Association,  Cancer  Society,  all  major  medical  institutions, 
and  four  Presidents  are  staunchly  against  this  bill  simply  because  it  legalizes  mari- 
juana. I  actually  feel  sorry  for  the  parents  of  kids  at  this  school  who  voted  for  this, 
for  it  is  their  kids  that  are  getting  the  message  that  drugs  are  good.  Sorry,  19-  to 
44-year-olds,  you  failed,  your  generation  blew  it.  But  we  are  not  finished.  I  refuse 
to  let  some  drug  dealer  or  massive  pro-drug  organization  dictate  the  way  I  live  in 
the  future. 

Jessica  Hulsey,  president  of  IMPACT,  junior  at  Princeton  Uni- 
versity: 

Take  it  from  me,  the  war  on  drugs  is  a  righteous  war.  I  had  a  father  who  was 
a  heroin  addict;  a  mother  who  was  a  recovering  heroin  addict;  two  dead  uncles,  the 
result  of  illegal  drugs.  To  this  day,  I  clearly  remember  the  horrors  of  being  unclean, 
babysat  by  drug  dealers,  witnessed  the  prostitution  of  my  mother  to  support  her 
drug  addiction,  and  other  childhood  nightmares.  My  mother's  drug  use  began  at  an 
early  age  with  the  use  of  marijuana. 

Dr.  James  Fleming,  superintendent  of  the  Capistrano  Unified 
School  District,  grades  K  through  12: 

We  have  seen  an  increase  generally  in  the  number  of  marijuana  possession  cases. 
Notably,  there  has  been  an  acceleration  of  the  problem  since  November  5th.  The 
passage  of  Proposition  215  has  very  simply  sent  young  people  the  wrong  message. 

The  promoters  of  proposition  215  cannot  brush  aside  the  irre- 
sponsible loopholes  that  exist  in  our  law.  They  wrote  it  and  they 
cannot  claim  that  the  legislature  will  close  the  loopholes.  It  can't 
because  this  is  a  ballot  initiative  and  contains  no  provisions  for 
amendment  by  the  legislature.  Another  vote  of  the  people  would  be 
required  to  close  the  loopholes  and  that  could  not  happen  for  at 
least  2  years. 

It  is  clear  to  many  attorneys — and  we  have  a  very  good  firm  in 
California  examining  both  propositions  200  and  215  currently — 
that  proposition  215  is  in  direct  conflict  to  the  Federal  statutes 
which  prohibit  the  cultivation,  transportation,  use,  or  sale  of  mari- 
juana for  any  purpose.  Proposition  215  also  threatens  to  undermine 
the  entire  system  which  the  Federal  Government  has  put  in  place 
to  protect  consumers  from  dangerous  and  impure  drugs. 

The  FDA  has  not  approved  smoking  marijuana  as  a  treatment 
for  any  illness.  Proposition  215  allows  physicians  to  recommend  the 
use  of  marijuana  by  patients.  This  flies  in  the  face  of  accepted  med- 
ical practice.  In  effect,  patients  are  told  to  grow  their  own,  or  are 
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left  to  purchase  drugs  from  illegal  street  dealers.  This  is  a  prescrip- 
tion for  public  health  disaster. 

Twenty-five  States,  including  California  and  Arizona,  have  the 
initiative  process.  In  those  States,  any  moneyed  interest  or  politi- 
cally powerful  group  will  be  free  to  legalize  any  drug  without  going 
through  the  FDA,  if  this  law  is  allowed  to  stand  in  Arizona  and 
California,  and  that  is  a  dangerous  public  health  policy. 

We  do  not  need  and  cannot  afford  to  allow  these  decisions  to  be 
taken  over  by  a  handful  of  wealthy  drug  legalization  advocates. 
The  Federal  Government  should  prevent  this  from  happening  in 
several  ways.  One,  all  Federal  laws  prohibiting  the  cultivation, 
manufacture,  sale,  or  use  of  schedule  I  drugs  for  any  purpose 
should  be  strictly  enforced  in  California  and  Arizona. 

Two,  the  DEA  and  FDA  should  specifically  advise  doctors  and 
medical  associations  in  both  those  States  that  they  will  be  in  viola- 
tion of  section  21  U.S.C.,  subsections  841  through  44,  "knowingly 
or  intentionally  distributing,  dispensing,  or  possessing  marijuana," 
and  violation  of  issuing  prescriptions  for  a  substance  for  which  Fed- 
eral law  recognizes  no  medicinal  uses  and  revocation  of  physician's 
DEA  registration  numbers  for  providing  written  or  oral  rec- 
ommendations. 

Three,  the  U.S.  Attorney  General  should  review  the  threshold 
policy  for  schedule  I  and  II  drugs.  A  marijuana  abuser  can  perhaps 
use  8  marijuana  cigarettes  a  day.  That  is  a  lot.  Four  hundred  thou- 
sand marijuana  cigarettes,  the  current  policy  in  L.A.  and  Orange 
County  by  the  U.S.  attorney's  office,  would  supply  a  person  with 
136  years  of  marijuana.  This  policy  is  not  acceptable.  The  U.S.  At- 
torney General,  DEA,  FDA,  or  any  appropriate  Federal  agency 
should  sue  California  and  Arizona  to  enjoin  and  ultimately  to  over- 
turn propositions  215  and  200  on  the  grounds  of  Federal  suprem- 
acy. 

Four,  the  FDA  and/or  the  National  Health  Institute  should  con- 
duct further  medical  research  to  determine  if  there  is  any  medical 
benefit  and/or  detriment  to  the  smoking  of  marijuana.  Propositions 
215  and  200  should  be  enjoined  until  that  research  and  results  are 
completed. 

Last,  Senator  Hatch,  I  would  certainly  encourage  you  and  Sen- 
ator Kyi  and  Senator  DeWine  to  continue  to  have  hearings  on  this 
issue.  There  are  people  that  you  need  to  hear  from,  like  youth  and 
mothers  and  doctors  and  the  leaders  of  Phoenix  House,  health  de- 
partments, medical  associations,  the  Armed  Forces,  community 
anti-drug  coalitions,  emergency  care  hospital  room  staff,  and  a  host 
of  other  people  to  allow  this  issue  to  be  exposed  and  the  people  that 
provided  the  funds  to  cause  these  two  issues  in  Arizona  and  Cali- 
fornia to  be  exposed  fully  to  the  American  people  and  what  their 
goals  and  objectives  are. 

I  thank  you  for  having  me. 

The  Chairman.  Thank  you,  Mr.  Gates.  We  appreciate  your  testi- 
mony. 

[The  prepared  statement  of  Mr.  Gates  follows:] 

Prepared  Statement  of  Brad  Gates 

I  am  a  career  law  enforcement  officer  and  have  served  as  the  elected  sheriff  of 
Orange  County,  California  since  1975.  The  Orange  County  Sheriff's  Department  is 
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a  multi-faceted  law  enforcement  agency  serving  the  fifth  most  populated  urban  area 
in  the  United  States. 

My  background  in  anti-drug  enforcement  and  education  is  extensive. 

I  was  one  of  the  creators,  in  1987,  of  the  Regional  Narcotics  Suppression  Program 
which  brings  together  federal,  state  and  local  police  in  a  coordinated  effort  to  target 
major  narcotic  dealers.  This  program  has  been  the  model  for  similar  programs 
throughout  the  country  and  has  been  heralded  by  the  FBI  as  the  most  productive 
Narcotic  Task  Force  in  the  United  States. 

In  1987,  I  also  co-founded  Drug  Use  Is  Life  Abuse,  a  community  coalition  which 
develops  and  operates  drug  education,  awareness  and  prevention  programs.  It  was 
lauded  by  President  George  Bush  for  its  effectiveness  and  cited  by  the  President's 
Drug  Advisory  Council  as  one  of  the  best  community  coalition  programs  in  the  Unit- 
ed States. 

I  was  appointed  to  the  President's  Drug  Advisory  Council  by  President  Bush  and 
I  am  a  co-founder  of  the  Community  Anti-Drug  Coalition  of  America  (CADCA) 
which  has  grown  to  include  2,000  community-based  anti-drug  organizations  from 
throughout  the  United  States. 

Last  summer  I  was  asked  by  the  leadership  of  California  law  enforcement  organi- 
zations representing  the  state's  sheriffs,  police  chiefs,  district  attorneys,  narcotics  of- 
ficers and  anti-drug  coalitions  including  DARE,  Drug  Use  Is  Life  Abuse,  the  "Red 
Ribbon"  campaign  and  Partnership  For  A  Drug  Free  America  to  chair  the  campaign 
against  Proposition  215,  the  so-called  "Medical  Marijuana  Initiative."  I  have  also 
been  asked  by  these  organizations  to  offer  testimony  to  this  committee  on  their  be- 
half. 

Ever  since  the  1960's,  there  has  been  an  active  political  movement  in  California 
and  nationwide  organized  to  promote  the  legalization  of  marijuana  and  other  drugs. 

The  co-proponent  of  this  initiative  is  Denis  Peron,  the  former  operator  of  San 
Francisco's  Cannabis  Buyer's  Club. 

Agents  from  the  California  Department  of  Justice  raided  the  "Cannabis  Buyers 
Club"  in  San  Francisco  on  Sunday,  August  4,  1996. 

In  addition  to  functioning  as  a  campaign  headquarters  for  the  Proposition  215 
campaign,  state  narcotic  agents  believe  it  to  be  "a  major  drug  distribution  center 
for  the  city  of  San  Francisco." 

Agents  estimate  the  club  has  sold  marijuana  valued  at  up  to  one  million  dollars 
per  week  in  quantities  up  to  two  pounds  per  person.  Baggies  of  marijuana  with  a 
Cannabis  Buyers  Club  label  have  been  seized  from  street  dealers  who  were  re-sell- 
ing the  marijuana. 

While  claiming  to  supply  marijuana  only  to  the  seriously  or  terminally  ill  with 
written  permission  by  a  doctor,  undercover  agents  have  discovered  a  pattern  of 
wholesale  marijuana  sales  to  individuals  who  had  no  such  medical  permission. 

Mr.  Peron  was  indicted  by  the  Alameda  County  Grand  Jury  in  October  and  is  cur- 
rently awaiting  trial  on  charges  of  possession  of  marijuana  for  sale,  the  sale  or 
transportation  of  marijuana,  and  conspiracy. 

Financial  backing  for  Proposition  215  came  primarily  from  five  very  wealthy  men. 
None  of  them  is  a  doctor  and  only  one  is  even  a  California  resident. 

Nearly  two  million  dollars  were  raised  and  spent  by  the  promoters  of  Proposition 
215.  75%  of  this  money  came  from  out  of  state.  The  largest  contribution  is  George 
Soros  from  New  York. 

Mr.  Soros  is  well  known  as  one  of  America's  wealthiest  men.  His  contributions 
to  the  cause  of  drug  legalization,  by  whatever  name  he  wishes  to  call  it,  are  becom- 
ing better  known. 

According  to  published  reports,  Mr.  Soros  has  contributed  more  than  15  million 
dollars  to  organizations  which  promote  liberalized  drug  laws. 

He  personally  contributed  $550,000  to  the  Proposition  215  campaign  in  California, 
and  $430,000  to  Arizona's  Proposition  200.  The  Drug  Policy  Foundation,  which  has 
received  substantial  financial  backing  from  Mr.  Soros,  contributed  $200,000  to  Prop- 
osition 200  and  dispatched  its  "communications  director,"  David  Fratello,  to  act  as 
Deputy  Campaign  Manager  of  the  Proposition  215  campaign  in  California. 

Proposition  215  was  qualified  for  the  ballot  through  the  use  of  paid  signature 
gatherers  at  a  cost  of  more  than  $700,000.  Without  Mr.  Soros'  money,  this  measure 
would  never  have  been  placed  before  California  voters. 

The  two  million  dollars  contributed  to  George  Soros  and  his  associates  also  paid 
for  a  television  advertising  blitz  to  "sell"  Proposition  215  to  the  voters.  Three  com- 
mercials were  aired  to  promote  Proposition  215,  one  featuring  a  cancer  doctor,  one 
featuring  the  widow  of  a  cancer  patient  and  one  featvuing  a  cancer  survivor,  all 
pleading  for  marijuana  as  a  treatment  for  chemotherapy  induced  nausea  and  vomit- 
ing. 


64 

There  ads  did  not  tell  people  that  Proposition  215  legalizes  marijuana  for  any 
medical  condition,  without  a  written  prescription  or  medical  examination,  to  chil- 
dren as  well  as  adults. 

The  data  in  the  CASA  study  indicates  that  voters  would  have  rejected  Proposition 
215  had  they  known  these  simple  facts. 

Proposition  215  was  opposed  by  all  of  the  state's  leading  law  enforcement  organi- 
zations, a  by-partisan  group  of  elected  officials,  including  Governor  Pete  Wilson  and 
US  Senator  Dianne  Feinstein. 

The  California  Medical  Association  opposed  Proposition  215,  as  did  many  leaders 
of  the  medical  community  including  former  Surgeon  General  C.  Everett  Koop. 

In  the  end,  these  very  well  informed  and  credible  voices  were  simply  out  shouted 
by  a  slick  and  expensive  advertising  campaign  financed  by  people  who  do  not  live 
in  California. 

The  passage  of  this  broadly  written  initiative  will  create  substantial  law  enforce- 
ment problems  and  raises  some  serious  legal  issues: 

1.  What  will  the  Federal  Policy  be  for  the  enforcement  of  a  Schedule  I  illegal 
drug?  We  in  law  enforcement  are  concerned  that  current  federal  policies  are  inad- 
equate to  deal  with  the  problems  caused  by  Proposition  215. 

Example:  the  US  Attorney's  threshold  policy  for  prosecution  of  the  Central  Dis- 
trict of  California  (Los  Angeles/Orange  County)  are  200  kilos  of  marijuana  or  200 
plants.  This  is  enough  marijuana  to  make  398,464  marijuana  cigarettes.  This  policy 
is  absolutely  unacceptable. 

We  cannot  simply  brush  Proposition  215  aside  by  declaring  that  marijuana  is  still 
illegal  under  federal  law.  Significant  drug  cultivation  and  trafficking  can  and  will 
take  place  through  the  "Cannabis  Buyers  Clubs"  being  establishes  throughout  the 
state  by  the  promoters  of  Proposition  215.  Local  law  enforcement  efforts  against 
these  clubs  will  be  hamstrung  by  Proposition  215,  and  many  of  these  drug  dealers 
will  be  smart  enough  to  keep  their  operations  under  federal  thresholds. 

2.  State  and  Local  Law  Enforcement  participates  in  many  narcotic  task  forces  as 
well  as  HIDTA  (High  Intensity  Drug  Trafficking  Areas).  We  now  have  a  conflict  of 
rules  and  enforcement  policies  between  federal,  state  and  local  agencies.  This  must 
be  clarified  immediately  so  law  enforcement  officers  can  do  their  job. 

3.  CPC  4573.6  Controlled  Substance  in  city  and  county  jails  and  state  prisons.  If 
a  prisoner  acquires  a  doctor's  verbal  or  written  approval  for  the  use  of  marijuana, 
we  might  not  be  able  to  stop  such  use  within  the  jail  and  prison  systems.  Most  of 
us  who  run  jails  and  prisons  have  policies  against  smoking  in  the  jails  for  health 
and  secondary  smoke  reasons,  because  it  make  good  medical  sense  and  is  based  on 
medical  research.  Because  of  Proposition  215,  it  appears  these  facts  may  be  set 
aside  by  a  doctor,  in  which  case,  do  we  have  the  authority  to  not  follow  the  doctor's 
decision?  This  is  an  area  where  doctors  should  not  be  setting  policy — government 
should  be  setting  policy. 

4.  Federal  laws  require  my  sheriffs  bus  drivers  in  the  transportation  of  prisoners 
to  and  from  various  events  to  be  drug  tested.  We  now  have  a  situation  where  Propo- 
sition 215  conflicts  with  federal  law  if  an  employee  driving  my  prisoner  bus  has  a 
doctor's  verbal  approval  to  use  marijuana  for  whatever  illness.  These  rules  state: 
"Effect  January  1,  1996,  the  County  of  Orange  became  a  covered  employer  under 
the  Department  of  Transportation  (DOT)  Drug  and  Alcohol  Testing  Programs  pursu- 
ant to  the  Federal  Highway  Administration  (FHWA)  Drug  Testing  Regulations  as 
set  forth  in  Title  49  Code  of  Federal  Regulations  (CFR)  Parts  382,  391,  392,  395. 
This  is  in  addition  to  Procedures  for  Transportation  workplace  Drug  Testing  Pro- 
grams set  forth  in  49  CFR  40  and  armed  secvuity  for  transit  authorities  set  forth 
in  49  CFR  653.7." 

"These  rules  require  employers  to  test  drivers  for  use  of  alcohol  and  a  controlled 
substances  who  are  required  to  obtain  commercial  driver's  licenses  and  transport 
passengers  or  property.  Any  positions  covered  by  DOT  regulations  with  safety-sen- 
sitive duties  must  be  tested.  An  assignment  to  drive  a  vehicle,  even  occasionally, 
which  transports  more  than  16  passengers  or  has  a  combination  weight  over  26,000 
pounds  is  considered  safety-sensitive.  Any  armed  security  position  of  a  transit  dis- 
trict or  transit  agency  is  considered  safety-sensitive." 

"Within  the  Sheriffs  Department,  the  areas  considered  safety-sensitive  by  DOT 
Regulations  are:  Transportation  and  OCTA  Transit  Police  Services.  The  other  area 
in  the  County  where  this  testing  is  required  is  GSA  Transportation." 

5.  Proposition  215  conflicts  will  also  apply  to  contracts  that  local  agencies  in  Cali- 
fornia have  with  federal  properties  for  law  enforcement  purposes.  Which  law  do  we 
follow  at  this  point? 

6.  Businesses  who  do  business  with  the  federal  government  under  contracting  are 
required  to  conduct  drug  testing  in  the  workplace  under  a  variety  of  different  sce- 
narios. Will  these  contracts  be  declared  void  in  California  and  Arizona? 
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7.  There  will  be  significant  problems  in  the  enforcement  of  laws  relating  to  Driv- 
ing Under  the  Influence.  Unlike  alcohol,  an  officer  has  no  test  available  to  imme- 
diately determine  if  the  driver  is  under  the  influence  of  marijuana.  In  alcohol  driv- 
ing under  the  influence  cases,  most  drivers  choose  a  non-invasive  breath  test  which 
can  be  administered  in  the  field.  The  officer  instantly  knows  if  alcohol  is  the  cause 
of  poor  driving  behavior. 

However,  only  invasive  blood  and  uncomfortable  urine  testing  can  be  used  for 
marijuana  testing.  Because  of  the  complexity  of  testing,  blood  and  urine  analysis  for 
marijuana  can  take  days  to  weeks  to  complete. 

The  urine  test  can  measure  marijuana  which  was  smoked  up  to  three  days  prior. 

While  the  amount  of  marijuana  present  can  be  measured  accurately,  its  effect  is 
unknown.  Unlike  alcohol  use,  the  amount  of  marijuana  in  a  person  is  not  always 
directly  related  to  the  effect.  With  alcohol,  one  drink  is  out  of  the  body  in  an  hour; 
with  marijuana,  the  effect  remains  for  hours. 

The  amount  of  alcohol  in  a  beer  is  known;  the  amount  or  strength  of  psychoactive 
drugs  in  a  marijuana  cigarette  is  not. 

Unlike  our  DUI  law,  which  makes  it  relatively  easy  to  convict  a  driver  who  has 
a  blood  alcohol  test  of  .08  or  above,  there  is  no  specific  standard  to  measure  mari- 
juana impairment. 

And,  if  a  driver  claims  he  was  legally  using  marijuana  for  medical  purposes,  these 
cases  could  become  extremely  difficult  to  prosecute. 

8.  State  and  local  law  enforcement  cooperate  with  federal  agencies  to  eradicate 
marijuana  cultivation.  In  fact,  the  federal  government  has  international  treaties 
with  almost  all  countries.  The  CAMP  programs  of  eradication  in  California  have 
been  part  of  this  strategy  and  are  required  by  the  federal  government.  What  do  we 
do  now  if  a  person  or  co-op  of  caregivers  cultivates  marijuana? 

YOUTH  OPINIONS 

Kevin  Sahat,  President  of  IMPACT:  Students  Making  a  Difference  Senior  at  Canyon 
High  School  in  Anaheim,  Orange  County,  CA 

"The  American  Medical  Association,  Cancer  Society,  all  major  medical  institutions 
and  four  presidents  are  staunchly  against  this  bill  simply  because  it  legalizes  mari- 
juana. I  actually  feel  sorry  for  the  parents  of  kids  at  this  school  who  voted  for  this, 
for  it  is  their  kids  that  are  getting  the  message  that  drugs  are  good.  Sorry  19-44 
year  olds,  you  failed.  Your  generation  blew  it." 

'The  numbers,  56%  to  44%  don's  seem  too  dynamic,  but  in  fact  they  are  a  message 
that  215  is  wrong.  How?  Simply  because  56%  of  the  voters  were  persuaded  by 
$2,000,000  while  44%  were  educated  with  $30,000." 

"But,  we're  not  finished.  I  refuse  to  let  some  drug  dealer  or  massive  pro-drug  orga- 
nization dictate  the  way  I  live  in  my  future.  My  grandfather  died  of  cancer,  in  no 
way  am  I  not  compassionate  of  chemotherapy  assistance.  If  marijuana  proves  to  be 
effective,  I  will  be  the  first  to  advocate  its  medicinal  use,  but  I  will  be  the  last  to 
vote  for  a  bill  which  is  written  carelessly,  immaturely  and  destructively." 

Jessica  Hulsey — Past  President  of  IMPACT — Students  Making  a  Difference  Junior  at 
Princeton  University 
'Take  it  from  me  the  war  on  drugs  is  a  righteous  war." 

The  following  is  Jessica's  Family: 

A  father  who  is  a  heroin  addict,  a  mother  who  is  a  recovering  heroin  addict,  two 
dead  uncles,  the  result  of  illegal  drugs.  To  this  day,  she  clearly  remembers  the  hor- 
rors of  being  unclean,  baby-sat  by  drug  dealers,  witnessed  the  prostitution  by  her 
mother  to  support  her  drug  addiction  and  other  childhood  nightmares.  In  Jessica's 
tragic  life  story  she  recounts  how  her  mother's  drug  use  began  at  an  early  age  with 
the  use  of  marijuana.  She  continues  with  the  story  of  how  the  lifestyle  her  mother 
lived  and  the  peers  she  associated  with  led  to  a  path  of  self-destruction. 

SCHOOL  DISTRICT  OFFICIAL 

Dr.  James  Fleming  is  the  superintendent  of  a  large  unified  school  district  in  Orange 
County.   The  Capistrano  Unified  School  District  is  a  K-12  district  serving  7 
cities. 
'This  Superintendent  is  concerned  about  the  effect  which  the  passage  of  Propo- 
sition 215  is  having  on  the  substance  abuse  problem  in  schools.  We  have  seen  an 
increase  generally  in  the  number  of  marijuana  possession  cases.  Notably,  there  has 
been  an  acceleration  of  the  problem  since  November  5. 

The  passage  of  Proposition  215  has  very  simply  sent  young  people  the  wrong  mes- 
sage. Intended  or  not,  many  now  believe  that  marijuana  is  simply  another  medicine 
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which  is  or  shoiild  be  available  to  people  who  have  a  variety  of  maladies.  This,  in 
turn,  creates  a  perception  that  marijuana  use  is  really  not  that  harmful  afler  all." 

The  promoters  of  Proposition  215  cannot  brush  aside  the  irresponsible  loopholes 
that  exist  in  this  law — they  wrote  it.  And  they  cannot  claim  that  the  legislature  will 
close  the  loopholes — it  can't.  Because  this  is  a  ballot  initiative  and  contains  no  provi- 
sions for  amendment  by  the  legislature,  another  vote  of  the  people  would  be  re- 
quired to  close  the  loopholes  and  that  covdd  not  happen  for  at  least  two  years. 

The  promoters  of  Proposition  215  claim  that  it  was  written  loosely  to  "provide  a 
defense  in  court"  for  people  arrested  for  growing,  possessing  and  using  marijuana. 
The  fact  is  that  people  who  possess  less  than  an  ounce  of  marijuana  never  get  to 
coiut,  the  maximum  punishment  is  a  $100  fine.  The  major  drug  dealers  and  growers 
go  to  court  and  we  don't  need  to  give  them  any  new  loopholes  or  defenses. 

Peoposition  215  will  allow  "Cannabis  Clubs"  to  operate  throughout  California. 
These  clubs  will  become  major  drug  distribution  centers,  just  like  the  one  in  San 
Francisco  which  was  selling  more  than  $250,000  a  week  worth  of  marijuana  to  peo- 
ple with  no  legitimate  medical  excuse.  There  is  nothing  in  Prop  215  to  prevent  this 
marijuana  from  winding  up  on  the  black  market  in  the  hands  of  our  kids. 

It  is  clear  to  many  of  the  attorneys  who  have  examined  Proposition  215  that  it 
is  in  direct  conflict  to  federal  statutes  which  prohibit  the  cultivation,  transportation, 
use  or  sale  of  marijuana  for  any  purpose. 

Proposition  215  also  violates  a  number  of  international  agreements  designed  to 
protect  American  citizens  from  the  results  of  international  drug  trafficking. 

If  Proposition  215  is  allowed  to  stand,  the  United  States  will  lose  the  moral  au- 
thority to  persuade  foreign  governments  to  stop  the  cultivation  of  marijuana  and 
other  Schedule  I  drugs. 

Proposition  215  also  threaten  to  undermine  the  entire  system  which  the  federal 
government  has  put  in  place  to  protect  consumers  from  dangerous  and  impure 
drugs. 

The  FDA  has  not  approved  smoking  marijuana  as  a  treatment  for  any  illness. 
Proposition  215  allows  physicians  to  "recommend"  the  use  of  marijuana  by  patients, 
but  creates  no  method  by  which  patients  can  obtain  a  pharmaceutical  quality  supply 
of  the  drug  where  potency  and  purity  can  be  relied  upon  by  the  physician.  This  flies 
in  the  face  of  accepted  medical  practice. 

In  effect,  patients  are  told  to  "grow  their  own,"or  left  to  purchase  the  drug  from 
illegal  street  dealers.  This  is  a  prescription  for  a  public  health  disaster. 

If  Proposition  215  is  allowed  to  stand,  every  state  will  be  empowered  to  create 
its  own,  independent  medical  drug  policy. 

Drug  manufacturers  who  fail  to  obtain  FDA  approval  for  a  drug  will  be  free  to 
lobby  individuals  state  legislatures  to  legalize  sale  and  use  of  the  drug  in  their 
states. 

25  states,  including  California  and  Arizona,  have  the  initiative  process.  In  those 
states  any  monied  interest  of  politically  powerful  group  will  be  free  to  legalize  any 
drug,  regardless  of  the  danger  to  public  health. 

This  is  dangerous  and  it  makes  absolutely  no  sense. 

I  strongly  believe  that  the  people  of  the  United  States  deserve  a  sound  medical 
drug  policy  that  places  decision-making  power  concerning  any  medical  drug  in  the 
hands  of  doctors  and  scientists,  and  requires  FDA  approval  before  doctors  can  pre- 
scribe any  drugs. 

I  also  believe  that  national,  state  and  local  law  enforcement  agencies  must  have 
the  ability  to  work  together  to  fight  the  cultivation,  importation,  sale  and  distribu- 
tion of  all  narcotics,  including  marijuana. 

We  do  not  need  and  cannot  afford  to  allow  these  decisions  to  be  taken  over  by 
a  handful  of  wealthy  drug  legalization  advocates. 

The  federal  government  should  prevent  this  from  happening  in  several  ways. 

1.  To  the  extent  of  available  resources,  all  federal  laws  prohibiting  the  cultivation, 
manufacture,  sale  or  use  of  Schedule  I  and  Schedule  II  drugs  for  any  pvupose  should 
be  strenuously  enforced  in  California  and  Arizona. 

2.  The  DEA  and  FDA  should  specifically  advise  doctors  and  medical  associations 
that  they  will  be  in  violation  of  Sec.  21  V5C  §§841-44 — knowingly  or  intentionally 
distributing,  dispensing  or  possessing  marijuana  and  violation  of  issuing  prescrip- 
tions for  a  substance  for  which  federal  law  recognizes  no  medicinal  uses  and  revoca- 
tion of  physician's  DEA  registration  for  providing  written  or  oral  recommendations 
xinder  Propositions  215  of  200. 

3.  US  Attorney  General  Janet  Reno  should  review  the  threshold  policy  for  Sched- 
ule I  and  II  drugs.  Arrest  and  prosecution  policies  should  be  established  that  will 
allow  federal  action  in  cases  where  less  than  200  kilos  or  200  plants  capable  of  mak- 
ing approximately  400,000  marijuana  cigarettes  are  seized.  This  policy  probably 
should  relate  to  how  many  cigarettes  an  individual  can  smoke  in  one  day.  A  man- 
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juana  user  can  use  perhaps  eight  marijuana  cigarettes  per  day — 400,000  marijuana 
cigarettes  would  supply  a  person  with  136  years  of  marijuana.  This  policy  will  not 
be  acceptable. 

4.  US  Attorney,  DEA,  FDA  or  any  appropriate  departmental  agency  or  agencies 
should  sue  California  and  Arizona  to  enjoin  and  ultimately  to  overturn  Propositions 
215  and  200.  I  strongly  believe  that  the  federal  government  should  assert  its  author- 
ity, through  the  federal  courts,  and  sue  to  have  the  two  state  propositions  over- 
turned on  the  grounds  of  federal  supremacy.  Only  then  will  we  regain  the  ability 
to  enforce  a  national  drug  policy. 

5.  The  FDA  and/or  National  Health  Institute  should  conduct  fiirther  medical  re- 
search to  determine  if  there  is  any  medical  benefit  and/or  detriment  to  the  smoking 
of  marijuana.  The  test  should  determine  whether  current  medicine  approved  by  the 
FDA  is  more  or  less  effective  than  smoking  marijuana. 

A.  M.  Rosenthal,  writing  in  the  New  York  Times  warns: 

"Successful  in  California  and  Arizona,  drug  legalizers,  their  foundations  and  fi- 
nancial backers  have  a  carefully  crafted  strategy.  Election  by  election,  they  plan  to 
push  through  more  state  legalization  measures.  They  always  had  the  will,  now  they 
have  the  money. 

Unless  Americans  organize  against  them,  legalizers  will  quickly  make  a  mockery 
of  the  national  consensus  against  drugs  through  the  technique  of  heavily  financed 
state-by-state  creeping  legalization.  Millions  of  new  addicts  await  us." 

For  the  sake  of  our  children  and  the  future  of  our  country,  we  cannot  afford  to 
let  that  happen. 

The  Chairman.  Mr.  Cohen,  we  will  take  yours  at  this  time. 
STATEMENT  OF  MARVIN  S.  COHEN 

Mr.  Cohen.  Mr.  Chairman,  members  of  the  committee,  I  appre- 
ciate the  opportunity  to  testify  concerning  the  adoption  of  propo- 
sition 200  by  a  nearly  two  to  one  mandate  of  the  voters  of  the  State 
of  Arizona.  A  copy  of  the  text  of  proposition  200  is  exhibit  G  to  my 
formal  testimony.  The  results  of  the  Arizona  vote  are  shown  on  ex- 
hibit H  to  my  formal  testimony 

Mr.  Chairman,  I  ask  that  my  formal  testimony  that  has  been 
submitted  be  accepted  into  the  record. 

The  Chairman.  Without  objection,  we  will. 

Senator  DeWine.  Mr.  Chairman,  could  I  just  interrupt?  I  don't 
have  a  copy  of  his  formal  testimony. 

Mr.  Cohen.  I  brought  100,  Senator,  which  weighed  a  lot,  on  the 
plane  all  the  way  from  Phoenix.  I  gave  them  to  the  staff  this  morn- 
ing. 

Senator  DeWine.  Mr.  Cohen,  I  don't  want  to  argue  with  you.  I 
just  don't  have  a  copy. 

Mr.  Cohen.  OK. 

Senator  DeWine.  Now,  I  do.  Thank  you. 

Mr.  Cohen.  Thank  you. 

The  Chairman.  OK,  go  ahead. 

Mr.  Cohen.  The  purpose  of  my  testimony  today  is  to  dem- 
onstrate that  Arizona's  voters  knew  exactly  what  they  were  doing 
on  November  5,  and  to  review  with  you  the  compelling  reasons  for 
the  strong  public  support  proposition  200  received. 

I  served  as  treasurer  of  and  an  attorney  for  Arizonans  for  Drug 
Policy  Reform,  the  committee  which  proposed  and  supported  propo- 
sition 200.  The  group  was  initially  led  by  John  Sperling,  president 
of  the  Apollo  Group,  which  owns  and  operates  the  University  of 
Phoenix.  Mr.  Sperling  is  one  of  the  most  successful  businessmen  in 
the  State  of  Arizona.  The  members  of  this  committee  were  a  mix 
of  doctors,  lawyers,  businessmen,  Democrats,  Republicans,  and 
judges. 
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When  the  formal  support  committee  for  proposition  200  was 
formed,  the  group  asked  John  Norton,  former  Assistant  Secretary 
of  Agriculture  under  President  Reagan  and  then  chairman  of  the 
Goldwater  Institute,  to  serve  as  chairman  of  the  committee,  and 
they  asked  me — I  was  a  Carter  appointee  and  was  Chairman  of  the 
Civil  Aeronautics  Board  in  the  Carter  administration — they  asked 
me  to  serve  as  treasurer. 

Both  John  and  I  had  for  years  felt  that  there  has  been  a  serious 
dichotomy  between  the  private  opinions  and  public  positions  con- 
cerning America's  drug  policies.  We  knew  that  the  policies  followed 
for  the  past  35  years  had  not  worked  and,  in  fact,  were  seriously 
damaging  the  country.  We  felt,  as  did  other  members  of  our  group, 
that  it  was  time  for  concerned  citizens  to  speak  out  publicly. 

The  group  decided  to  seek  public  input  to  determine  the  voters 
of  Arizona  generally  shared  our  feelings.  In  addition,  I  conducted 
considerable  research  concerning  the  history  of  our  drug  laws  and 
the  facts  of  our  long  war  on  drugs.  A  summary  of  the  results  of  my 
research  is  appended  to  my  testimony  as  exhibit  A. 

In  late  spring  1995,  groups  of  Arizonans  met  in  workshops  to  dis- 
cuss their  attitudes  toward  the  war  on  drugs  and  to  explore  pos- 
sible reforms.  Two  things  were  apparent.  People  did  not  think  cur- 
rent tactics  were  working  and  they  did  not  want  to  legalize  drugs. 
The  majority  saw  drug  addiction  as  more  a  medical  problem  than 
a  criminal  problem  and  believed  that  the  current  emphasis  on  in- 
carcerating drug  users  was  not  working.  Arizonans  were  particu- 
larly concerned  over  prison  overcrowding  and  the  effect  this  was 
having  on  law  enforcement. 

Then,  in  June  1995,  before  there  were  any  ads  or  anything  public 
to  try  to  convince  anybody  of  anything  in  Arizona,  Arizona  voters 
were  polled.  We  learned  that  91  percent  of  the  Arizona  public  be- 
lieved that  we  were  losing  the  war  on  drugs.  At  the  same  time,  the 
public  clearly  did  not  want  to  legalize  drugs.  Arizonans  were  seek- 
ing, and  are  seeking,  more  effective  policies  to  deal  with  our  drug 
problems. 

When  asked  what  changes  they  wanted  in  the  war  on  drugs,  55 
percent  said  they  wanted  a  shift  in  emphasis  from  imprisonment 
to  treatment  and  prevention,  while  only  20  percent  preferred  to  in- 
crease the  emphasis  on  imprisonment.  Our  group  prepared  propo- 
sition 200  to  enable  Arizona  voters — enable  Arizona  voters — to  re- 
form the  State's  drug  policies  consistent  with  the  conclusions  that 
they,  the  voters,  had  already  reached,  an  opportunity  which  our 
elected  officials  have  been  unwilling  to  provide. 

The  fact  that  nearly  two-thirds  of  Arizona  voters  approved  the 
Drug  Medicalization,  Prevention  and  Control  Act  of  1996  has  at- 
tracted national  attention.  Witness  these  hearings  this  morning. 
Some  are  contending — and  I  heard  a  lot  of  contending  this  morn- 
ing— that  the  voters  of  Arizona  were  somehow  duped  into  voting  for 
something  they  really  didn't  understand.  It  was  also,  apparently,  I 
was  soft-headed,  John  Norton  was  soft-headed,  the  supporters  were 
somehow  soft-headed. 

Well,  I  am  not  soft-headed.  You  can  see  my  background  and  my 
resume.  I  have  been  around,  and  Rick  Romley  knows  that;  Jon  Kyi 
knows  it.  John  Norton  has  been  around.  Senator  DeConcini  is  not 
soft-headed.  Barry  Goldwater  is  not  soft-headed.  What  we  are  see- 
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ing  is  what  the  overwhelming  majority  of  the  people  in  Arizona  is 
seeing,  which  is  that  we  need  a  change  in  emphasis  and  that  is 
what  proposition  200  was  about.  The  contention  that  the  public  of 
Arizona  was  duped  is  absurd. 

At  the  end  of  September  1996 — that  was  before  there  were  any 
ads,  Mr.  Chairman — our  committee  sponsored  another  extensive 
poll  of  Arizona  voters  to  determine  their  attitudes  toward  propo- 
sition 200.  A  copy  of  the  questions  that  were  asked  and  the  result- 
ing answers  is  submitted  with  this  testimony  as  exhibit  B. 

A  question  was  asked  early  in  the  interview  which  summarized 
the  provisions  of  proposition  200  and  sought  the  respondents'  reac- 
tion, and  let  me  read  the  question  and  see  if  you  think  it  is  mis- 
leading. "Proposition  200  requires  persons  on  drugs  committing  vio- 
lent crimes  to  serve  their  entire  sentence."  That  is  true.  "It  pro- 
vides mandatory  probation  and  treatment  for  persons  convicted 
only  of  personal  possession  of  controlled  substances."  That  is  true. 
"It  also  allows  doctors  to  prescribe  otherwise  illegal  substances, 
such  as  marijuana,  for  certain  patients."  That  was  the  summary  of 
proposition  200. 

Sixty-seven  percent  of  the  respondents  said  they  were  definitely 
going  to  vote  yes,  or  probably,  or  leaned  toward  yes.  About  20  per- 
cent said  no,  and  this  was  before  there  were  any  ads  and  this  was 
after  this  summary  was  stated,  too.  But  we  went  farther.  The  poll 
went  on  to  review  each  element  of  the  proposition.  Each  element 
was  explained  for  the  respondents'  separate  reaction  to  each  of 
those  elements. 

Let  me  read  to  you  the  wording  of  the  questionnaire  on  the  more 
controversial  elements.  "Proposition  200  allows  first-  and  second- 
time  offenders  who  are  convicted  of  personal  drug  possession  to  re- 
ceive mandatory  court-supervised  treatment  and  probation  as  an 
alternative  to  incarceration."  That  was  read  to  them  and  71  percent 
approved;  25  percent  disapproved. 

Then  this  was  read  to  them:  "Proposition  200  allows  doctors  to 
prescribe  controlled  substances,  such  as  marijuana,  to  seriously 
and  terminally  ill  patients,  with  special  precautions."  Eighty-one 
percent  approved;  14  percent  disapproved. 

The  Chairman.  Could  I  interrupt  you  right  there?  That  is  an  in- 
teresting question.  The  question  was,  "Proposition  200  allows  doc- 
tors to  prescribe  controlled  substances" 

Mr.  Cohen.  Including  marijuana. 

The  Chairman  [continuing].  "Such  as  marijuana." 

Mr.  Cohen.  Yes,  "such  as." 

The  Chairman.  Now,  that  includes  LSD,  methamphetamine,  her- 
oin. 

Mr.  Cohen.  Those  were  not  listed,  Mr.  Chairman,  and 

The  Chairman.  But  they  are  included,  aren't  they,  I  mean  in 
proposition 

Mr.  Cohen.  All  the  controlled  substances  are  included. 

The  Chairman.  But  why  didn't  you  say  that  here  in  the  ques- 
tion? 

Mr.  Cohen.  I  didn't  devise  the 

The  Chairman.  Not  just  "such  as  marijuana,"  but  how  about 
LSD,  heroin,  methamphetamine,  and  other  controlled  substances 
that  are  killing  our  kids? 
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Mr.  Cohen.  Let  me  read  to  you. 

The  Chairman.  What  I  am  suggesting  to  you,  and  I  am  sorry 

Mr.  Cohen.  Mr.  Chairman,  I  would  be  happy  to  answer  the  ques- 
tion. 

The  Chairman.  Well,  what  I  am  suggesting  here  is  that  the  peo- 
ple of  Arizona  didn't  have  a  chance  to  really  understand  what  this 
was  all  about.  The  questions  that  were  asked  weren't  fair.  They 
weren't  accurate.  They  didn't  tell  them  that  this  could  include  doc- 
tors prescribing  LSD,  heroin,  methamphetamine,  and  other  things 
that  are  killing  our  kids. 

Mr.  Cohen.  It  can't? 

The  Chairman.  They  can't? 

Mr.  Cohen.  It  doesn't,  no,  sir.  Let  me  read  to  you  section  B  of 
section  13-3412 

The  Chairman.  Well,  you  will  have  to  admit  that  question  is  a 
bad  question. 

Mr.  Cohen.  Let  me  read  to  you  what  the  law  says,  Mr.  Chair- 
man. 

The  Chairman.  Go  ahead. 

Mr.  Cohen. 

Notwithstanding  any  law  to  the  contrary,  a  medical  doctor  must  document  that 
scientific  research  exists  which  supports  the  use  of  a  controlled  substance  listed  in 
Schedule  1  of  Section  26-25 12  to  treat  a  disease  or  to  relieve  the  pain  and  suffering 
of  a  seriously  ill  or  terminally  ill  patient  before  prescribing  a  controlled  substance. 

In  addition,  the  doctor  must  obtain  the  certification  of  a  second 
doctor  and  the  records  of  this  must  be  kept  in  their  files.  We  are 
not  aware  that  any  such  evidence  exists  with  regard  to  any  sub- 
stance other  than  marijuana. 

The  Chairman.  So  you  are  suggesting  that  the  only  thing  that 
this  initiative  applies  to  is  marijuana? 

Mr.  Cohen.  At  this  time,  we  are  only  aware  of  documentation 
called  for  in  this  law  about  scientific  research  supporting  this 

The  Chairman.  Then  why  the  question,  "Proposition  200  allows 
doctors  to  prescribe  controlled  substances,  such  as  marijuana?" 
Why  so  broad?  Why  didn't  you  just  say  marijuana,  if  that  was  the 
case? 

Mr.  Cohen.  The  proposition  could  have  been  drafted  to  just  focus 
on  marijuana,  but  the  concept  was  that  if  scientific  research  estab- 
lished the  validity  of  the  use  of  a  substance,  we  wouldn't  have  to 
go  back  to  the  public  again.  Currently,  the  only  scientific  research 
relates  to  marijuana,  but  we  don't  know  what  will  happen  in  the 
future.  Right  now,  it  is  limited  to  marijuana  as  a  de  facto  thing, 
and  we  are  only  dealing  with  seriously  ill  and  terminally  ill  pa- 
tients and  we  have  to  have  two  doctors  who  have  this  evidence  in 
front  of  them.  It  is  quite  strictly  controlled. 

The  Chairman.  What  if  two  doctors  find — I  am  sorry  to  interrupt 
you  in  the  middle  of  your  testimony,  but  it  bothers  me  a  little  bit. 
What  if  two  doctors  take  some  of  these  phony  justifications  that 
some,  "doctors,  say  justify  use  of  LSD,  methamphetamine,  heroin, 
and  other — and  I  presume  there  are  doctors  who  say  this  in  our  so- 
ciety. 

Mr.  Cohen.  I  am  not  aware  that  there  is — I  am  not  an  expert 
in  the  subject,  Mr.  Chairman. 
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The  Chairman.  Well,  what  if  they  do?  Then  they  can  prescribe 
LSD,  heroin,  methamphetamine? 

Mr.  Cohen.  "Any  failure  to  comply  with  the  provisions  of  this 
section  may  be  subject  of  investigation  and  appropriate  disciplining 
action  by  the  Board  of  Medical  Examiners."  They  risk  their  license 
to  practice  medicine,  Mr.  Chairman,  if  they  don't  have  good  sci- 
entific research. 

The  Chairman.  I  think  the  point  I  am  making  is  well  taken  that 
this  is  a  very  defective  question.  If  you  are  trying  to  inform  the 
people  of  Arizona  what  this  is  all  about,  you  are  certainly  not  doing 
it  with  these  kinds  of  questions.  Small  wonder  that  you  might  get 
a  high  percentage  saying  that  they  agree  with  it. 

But  go  ahead.  I  am  sorry  to  interrupt  you. 

Mr.  Cohen.  I  respectfully  disagree,  Mr.  Chairman. 

The  Chairman.  Well,  we  disagree,  I  will  tell  you. 

Mr.  Cohen.  I  will  resume  my  testimony. 

The  Chairman.  Go  ahead. 

Mr.  Cohen.  Proposition  200  would  make  eligible  for  parole  peo- 
ple currently  in  prison  for  drug  possession,  subject  to  approval  of 
the  parole  board.  Sixty  percent  approved  that. 

Mr.  Chairman,  after  we  had  gone  through  and  outlined  each  of 
the  provisions  of  proposition  200,  the  respondents  were  then  asked 
again  whether  they  approved  or  disapproved  the  overall  propo- 
sition, and  the  most  striking  result  of  this  poll  was  the  difference 
in  the  level  of  support  for  proposition  200  after  each  element  was 
reviewed.  Support  for  the  proposition  rose  from  67  percent  to  76 
percent — from  67  percent  to  76  percent  of  the  respondents. 

The  overall  results  in  September  1996,  before  there  were  any 
ads,  were  similar  to  the  results  of  the  June  1995  poll.  There  is  no 
basis  whatsoever  for  any  contention  that  the  voters  of  Arizona  did 
not  know  what  they  were  doing  when  they  overwhelming  approved 
proposition  200  on  November  5.  A  chart  comparing  the  results  of 
those  two  polls  is  submitted  with  this  testimony  as  exhibit  C. 

The  evidence  supports  the  public's  conclusions.  A  RAND  Corp. 
study  in  1994  found  that  treatment  is  much  more  effective  than  ei- 
ther enforcement  or  interdiction  in  reducing  cocaine  use.  The  cost 
of  reducing  such  use  by  1  percent  is  seven  times  greater  through 
criminal  enforcement  than  the  cost  to  achieve  the  same  result 
using  treatment.  Yet,  this  successful  strategy  receives  the  lowest 
funding  from  both  Federal  and  State  legislators. 

Today,  Americans  are  understandably  pessimistic  about  our 
country^s  drug  war.  Seven  in  10  think  drug  abuse  is  worse  today 
than  it  was  5  years  ago.  More  than  half  think  it  will  get  even 
worse.  At  the  same  time,  a  Peter  Hart  Research  Associates  poll 
found  that  the  public  strongly  favors  a  balanced  approach  which  in- 
cludes law  enforcement,  treatment,  education,  and  prevention. 
They  see  current  programs  as  ineffective  and  want  their  tax  dollars 
invested  in  programs  that  work. 

Here  in  Arizona,  the  Town  Hall  on  Confronting  Violent  Crime  in 
Arizona  concluded  in  late  1993  that  too  much  of  the  resources  of 
our  corrections  system  is  allocated  to  the  incarceration  of  non- 
violent offenders.  Alternative  programs  for  nonviolent  drug  offend- 
ers and  the  mentally  ill  are  more  effective  and  less  costly  and 
should  be  fully  implemented.  Arizona  adopted  such  a  program  on 
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November  5,  when  voters  approved  the  drug  medicaHzation  initia- 
tive by  a  nearly  2  to  1  margin. 

We  estimate  that  passage  of  the  initiative  will  result  in  the  re- 
lease of  approximately  900  persons  currently  serving  time  for  sim- 
ple possession.  The  annual  cost  of  incarceration  is  approximately 
$17,000  per  prisoner.  The  construction  cost  of  even  minimum-secu- 
rity facilities  is  $35,000  for  each  prisoner.  In  contrast,  the  cost  of 
outpatient  treatment  is  between  $2,000  and  $4,000  per  person. 
Passage  of  the  initiative  will  result  in  significant  savings  for  tax- 
payers. 

The  provision  allowing  the  medical  use  of  marijuana  should  pro- 
vide some  humanitarian — perhaps  a  major  humanitarian  benefit. 
People  under  chemotherapy  for  cancer  find  the  side  effects  of  nau- 
sea and  vomiting  so  drastic  that  they  refuse  the  treatment,  and 
marijuana  prevents  both  side  effects.  On  that  score,  there  has  been 
a  lot  of  discussion  here  today  and  I  would  like  to  offer  to  the  com- 
mittee two  volumes  as  exhibit  D  of  evidence  that  was  taken  before 
the  chief  hearing  examiner  of  the  Drug  Enforcement  Administra- 
tion in  1988,  Judge  Francis  Young. 

Francis  Young,  after  hearing  all  of  this  testimony  and  after  con- 
ducting hearings,  wrote  the  following: 

The  evidence  in  this  record  clearly  shows  that  marijuana  has  been  accepted  as 
capable  of  relieving  the  distress  of  great  numbers  of  very  ill  people,  and  doing  so 
with  safety  under  medical  supervision.  It  would  be  unreasonable,  arbitrary  and  ca- 
pricious for  the  DEA  to  continue  to  stand  between  those  sufferers  and  the  benefits 
in  light  of  the  evidence. 

The  Administrator  of  the  DEA  at  that  time,  though,  rejected 
Chief  Administrative  Law  Judge  Young's  recommendation. 

I  would  ask  that  these  two  volumes  be  put  in  the  record,  Mr. 
Chairman. 

The  Chairman.  We  won't  put  them  in  the  record.  We  will  take 
them  under  advisement  in  the  committee  because  of  the  printing 
costs. 

Mr.  Cohen.  Concern  has  been  expressed  over  the  relationship  be- 
tween the  medical  provisions  of  proposition  200  and  the  prohibi- 
tions against  marijuana  stated  in  Federal  law.  I  have  submitted  as 
an  attachment  to  my  testimony  as  exhibit  E  an  opinion  of  the  legis- 
lative counsel  of  California  which  spells  out  the  law  applicable  to 
this  situation.  I  am  also  submitting  as  exhibit  F  correspondence  of 
former  Senator  DeConcini  to  General  McCaffrey  explaining  to  him 
the  position  of  our  committee  concerning  the  alleged  State-Federal 
conflict. 

The  Chairman.  We  will  put  those  all  in  the  record. 

Mr.  Cohen.  Thank  you,  Mr.  Chairman. 

In  conclusion,  Arizona  voters  understand  that  the  problem  of 
drug  use  and  addiction  is  medical.  They  have  rejected  a  policy  of 
"do  drugs,  do  time,"  and  have  adopted  a  new  strategy  of 
medicaHzation  which  places  users  in  treatment  instead  of  prison. 
Our  Federal  laws  continue  to  focus  primarily  on  the  drug  problem 
as  a  penal  issue.  This  has  resulted  in  Federal  prisons  60  percent 
occupied  by  non-violent  drug  offenders.  Meanwhile,  the  high  costs 
of  imprisonment  have  prevented  Congress  from  investing  necessary 
funds  in  treatment  and  prevention  programs  directed  particularly 
to  our  children. 
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Arizona  voters  have  decided  that  it  is  time  to  return  to  rational- 
ity and  deal  with  drugs  in  a  way  that  can  benefit  rather  than  harm 
society.  Arizona  voters  are  a  relatively  conservative  cross-section  of 
the  people  of  America.  There  is  no  reason  to  believe  that  the  voters 
in  the  rest  of  the  country  support  the  failed  drug  war  as  it  is  cur- 
rently being  waged. 

President  Lincoln  said  you  can  fool  all  of  the  people  some  of  the 
time  and  some  of  the  people  all  of  the  time,  but  you  can't  fool  all 
of  the  people  all  of  the  time.  Arizona  has  sent  a  signal  to  Washing- 
ton, time  is  up  for  America's  prison-oriented  drug  policies.  We 
would  hope  that  these  hearings  will  initiate  a  reexamination  which 
will  bring  Federal  drug  laws  and  policies  more  in  hne  with  the  will 
of  the  people  of  the  United  States. 

Thank  you  for  this  opportunity,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Mr.  Cohen. 

[The  prepared  statement  of  Mr.  Cohen  follows:] 
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TESTIMONY  OF  MARVIN  S.  COHEN 

BEFORE  THE  lUDICIARY  COMMITTEE  OF  TKF. 

UNITED  STATES  SENATE  CONCERNING 

ARIZONA'S  PROPOSITION  200 

Mr.  Chairman,  members  of  the  Committee,  I  appreciate  the  opportunity 
to  submit  testimony  concerning  the  adoption  of  the  Drug  Medicalization, 
Prevention,  and  Control  Act  of  1996  (Proposition  200)  by  a  nearly  two  to  one 
mandate  of  the  voters  of  Arizona.  The  purpose  of  my  testimony  is  to 
demonstrate  that  Arizona's  voters  knew  exactly  what  they  were  doing  on 
November  5th  and  to  review  with  yen  the  compelling  reasons  for  the  strong 
public  support  Proposition  200  received. 

I  served  as  Treasurer  of  and  an  attorney  for  Arizonans  for  Drug  Policy 
Reform,  the  committee  which  proposed  and  supported  Proposition  200.  The 
group  was  initially  led  by  John  Sperling,  President  of  the  Apollo  Group  which 
owns  and  operates  the  University  of  Phoenix.  The  members  were  a  mix  of 
doctors,  lawyers,  businessmen.  Democrats,  Republicans,  and  judges.  When 
the  formal  support  committee  for  Proposition  200  was  formed,  the  group 
asked  John  Norton,  former  Assistant  Secretary  of  Agriculture  under  President 
Reagan  and  then  Chairman  of  the  Goldwater  Institute  to  serve  as  Chairman 
of  the  Committee  and  me,  a  Carter  appointee  (former  Chairman  of  the  CivU 
Aeronautics  Board)  to  serve  as  Treasurer.  Both  John  and  I  had  for  years  felt 
that  there  has  been  a  serious  dichotomy  between  private  opinions  and  public 
positions  concerning  America's  drug  policies.  We  knew  that  the  policies 
followed  for  the  past  35  years  hadn't  worked,  and  in  fact,  were  seriously 
damaging  the  country.  We  felt,  as  did  the  other  members  of  the  group,  that 
it  was  tune  for  concerned  citizens  to  speak  out  publicly.  The  group  decided 
to  seek  public  input  to  determine  whether  the  voters  of  Arizona  generally 
shared  our  feelings.  In  addition,  I  conducted  considerable  research 
concerning  the  history  of  our  drug  laws  and  the  facts  of  our  long  War  On 
Drugs.  A  summary  of  the  results  of  my  research  is  appended  to  my  testimony 
as  Exhibit  A. 

In  late  Spring  1995,  groups  of  Arizonans  met  in  workshops  to  discuss 
their  attitudes  toward  the  War  on  Drugs  and  to  explore  possible  reforms. 
Two  things  were  apparent-people  did  not  think  current  tactics  were  working, 
and  they  did  not  want  to  legalize  drugs.  The  m^ority  saw  drug  addiction  as 
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more  a  medical  problem  than  a  criminal  problem,  and  believed  that  the 
current  emphasis  on  incarcerating  drug  users  wasn't  working.  Arizonans 
were  particularly  concerned  over  prison  overcrowding  and  the  efTect  this  was 
having  on  law  enforcement. 

Then,  during  the  summer,  Arizona  voters  were  polled.  We  learned  that 
91%  of  the  Arizona  public  believed  that  we  are  losing  the  War  on  Drugs.  At 
the  same  time,  the  public  clearly  did  not  want  to  legalize  drugs.  It  was  clear 
that  Arizonans  sought  more  effective  policies  to  deal  with  our  drug  problems. 
When  asked  what  changes  they  wanted  in  the  War  on  Drugs,  55%  said  that 
they  wanted  a  serious  shift  in  emphasis  from  imprisonment  to  treatment  and 
prevention,  while  only  20%  preferred  to  increase  the  emphasis  on 
imprisonment.  Our  group  prepared  Proposition  200— the  Arizona  Drug 
Medicallzation  Initiative— to  enable  Arizona  voters  to  reform  the  state's  drug 
policies  consistent  with  the  conclusions  they  had  reached,  an  opportunity 
which  our  elected  officials  have  been  unwilling  to  provide. 

The  fact  that  nearly  two-thirds  of  Arizona's  voters  approved  the  Drug 
Medicallzation,  Prevention,  and  Control  Act  of  1996  has  attracted  national 
attention.  Some  are  contending  that  the  voters  of  Arizona  were  somehow 
duped  into  voting  for  something  they  really  didn't  understand.  The  contention 
is  absurd.  At  the  end  of  September,  1996,  our  Committee  sponsored  another 
extensive  poll  of  Arizona  voters  to  determine  their  attitudes  toward 
Proposition  200.  In  the  September  1996  poll,  a  question  was  asked  early  in 
the  interview  which  summarized  the  provisions  of  Proposition  200  and  sought 
the  respondent's  reaction.  Then  each  element  of  the  Proposition  was 
explained  for  the  person's  separate  reaction  to  each  element. 
Then  the  question  seeking  the  person's  overall  reaction  to  Proposition  200  was 
asked  again.  A  copy  of  the  questions  asked  and  the  resulting  answers  is 
submitted  with  this  testimony  as  Exhibit  B. 

The  most  striking  result  of  the  1996  poll  was  the  difference  in  the  level 
of  support  for  Proposition  200  after  each  element  was  reviewed.  Support  for 
the  Proposition  200  rose  from  67%  to  76%.  The  overall  results  in  September 
1996  were  similar  to  the  results  of  the  June,  1995  poll.  A  chart  comparing 
these  results  is  submitted  with  this  testimony  as  Exhibit  C.  There  is  no  basis 
whatsoever  for  any  contention  that  the  voters  of  Arizona  did  not  know  what 
they  were  doing  when  they  overwhelmingly  approved  Proposition  200  on 
November  5. 
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The  government  has  implemented  three  m^'or  strategies  over  the  years 
in  the  War  On  Drugs—interdiction,  enforcement  and  demand  reduction.  At 
the  federal  level,  spending  on  drug  control  has  increased  from  $1.5  billion  in 
1981  to  $13.2  billion  in  1995.  Approximately  2/3  of  the  funds  are  allocated  to 
enforcement  and  interdiction.  In  the  1995  budget  President  Clinton  proposed 
substantial  increases  for  prevention  and  treatment,  but  Congress  rejected 
them.  At  the  state  level  drug  control  spending  is  over  $16  billion  with  80% 
going  to  the  criminal  justice  system,  and  20%  percent  to  education  and 
treatment. 

How  well  have  the  strategies  worked?  A  lot  more  drug  offenders  are 
incarcerated  today.  Drug  offenses  account  for  61%  of  the  Federal  prison 
population,  compared  to  38%  in  1986.  Arrests  for  drug  law  violations  have 
been  over  1,000,000  every  year  since  1988.  Over  70%  of  these  arrests  were 
for  possession,  not  sale  or  manufacture.  Yet  in  1993  over  24  million 
Americans  used  illicit  drugs  and  this  country  has  the  highest  addiction  rate  in 
its  history. 

The  interdiction  strategy  has  not  fared  any  better.  Government  officials 
concede  that  only  10  to  15  per  cent  of  contraband  drugs  are  seized  before  they 
enter  the  United  States.  The  fundamental  laws  of  economics  assure  that 
interdiction  can  never  really  succeed.  The  illegality  of  drugs  causes  prices  to 
be  high.  Cocaine  or  heroin  worth  $5,000  in  a  foreign  country  can  bring 
$100,000  on  the  streets  of  an  American  city.  A  profit  potential  of  1,000  to 
2,000  percent  will  attract  an  endless  stream  of  suppliers  and  workers  to  bring 
drugs  into  this  country  and  distribute  them. 

What  about  the  third  strategy— education  and  treatment?  A  Rand 
Corporation  study  in  1994  found  that  treatment  is  much  more  effective  than 
either  enforcement  or  interdiction  in  reducing  cocaine  use.  The  cost  of 
reducing  such  use  by  1%  is  $34  million  using  treatment;  to  achieve  the  same 
result  from  criminal  enforcement  would  cost  $246  million;  and  from 
interdiction,  $366  million  per  year.  Yet  this  successful  strategy  receives  the 
lowest  funding  from  both  federal  and  state  legislators. 

Today  Americans  are  understandably  pessimistic  about  this  country's 
drug  war.  Seven  in  ten  think  drug  abuse  is  worse  today  than  it  was  five  years 
ago.  More  than  half  think  it  will  get  even  worse.  At  the  same  time,  a  Peter 
Hart  Research  Associates  poll  found  that  the  public  strongly  favors  a  balanced 
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approach  which  includes  law  enforcement,  treatment,  education  and 
prevention.  They  see  current  programs  as  ineffective  and  want  their  tax 
dollars  invested  m  programs  that  work.  Here  in  Arizona  the  Town  Hall  on 
Confronting  Violent  Crime  in  Arizona  concluded  in  late  1993  that  "Too  much 
of  the  resources  of  our  corrections  system  is  allocated  to  the  incarceration  of 
nonviolent  offenders.  Alternative  programs  for  nonviolent  drug  offenders  and 
the  mentally  ill  are  more  effective  and  less  costly  and  should  be  fully 
implemented." 

Arizona  adopted  such  a  program  on  November  5th  when  voters 
approved  the  Drug  Medicalization  Initiative  by  a  nearly  two  to  one  margin. 
We  estimate  that  passage  of  the  initiative  will  result  in  the  release  of 
approximately  900  persons  currently  serving  time  for  simple  possession.  The 
annual  cost  of  incarceration  is  approximately  $17,000  per  prisoner;  the 
construction  cost  of  even  minimum  security  facilities  is  $35,000  for  each 
prisoner.  In  contrast,  the  cost  of  outpatient  treatment  is  between  $2,000  and 
$4,000  per  person.  Passage  of  the  initiative  will  result  in  significant  savings 
for  taxpayers. 

The  provision  allowing  the  medical  use  of  marijuana  should  provide  a 
m^or  humanitarian  benefit.  Many  people  under  chemotherapy  for  cancer 
And  the  side  effects  of  nausea  and  vomiting  so  drastic  that  they  refuse  the 
treatment— mar y  nana  prevents  both  side  effects.  The  chief  administrative  law 
judge  of  the  Drug  Enforcement  Administration,  Francis  L.  Young, 
recommended  in  1988,  after  reviewing  extensive  evidence,  that  doctors  should 
be  allowed  to  prescribe  the  use  of  maryuana  as  medicine.  He  wrote:  "The 
evidence  in  this  record  clearly  shows  that  maryuana  has  been  accepted  as 
capable  of  relieving  the  distress  of  great  numbers  of  very  ill  people,  and  doing 
so  with  safety  under  medical  supervision.  It  would  be  unreasonable,  arbitrary 
and  capricious  for  the  DEA  to  continue  to  stand  between  those  sufferers  and 
the  benefits  in  light  of  the  evidence."  The  administrator  of  the  DEA  rejected 
Young's  recommendations.  A  copy  of  Maryuana,  Medicine  &  the  Law,  two 
volumes  containing  the  direct  testimony  before  Judge  Young,  is  submitted  with 
this  testimony  as  Exhibit  D. 

Concern  has  been  expressed  over  the  relationship  between  the  medical 
provisions  of  Proposition  200  and  the  prohibitions  against  maryuana  stated  in 
federal  law.  We  do  not  believe  that  federal  law  has  preempted  state  law  in 
this  area;  at  the  same  time,  we  recognize  that  while  Proposition  200  allows 
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patients,  under  doctors'  supervision  in  very  limited  circumstances,  to  use 
marijuana  without  incurring  criminal  liability  under  state  lav*%  it  cannot 
exempt  patients  from  potential  liability  under  federal  law.  Tb?  prescription 
offers  a  legal  defense  only  under  Arizona  law.  Both  California  and  Arizona, 
representing  more  than  10%  of  this  country's  population,  have  allowed  the  use 
of  marijuana  for  medical  purposes.  Any  potential  federal/state  conflicts  will 
be  resolved  when  the  United  States  government  recognizes  that  the  evidence 
and  strong  public  opinion  support  the  rescheduling  of  maryuana  so  that  it  is 
available  for  nationally  for  medical  use.  I  am  submitting  as  Exhibit  E  an 
opinion  of  the  Legislative  Counsel  of  California  which  spells  out  the  law 
applicable    to    this    situation.  I    am    also    submitting    as    Exhibit    F, 

correspondence  of  former  Senator  Dennis  De  Concini  to  General  McCaffrey 
explaining  to  him  the  position  of  our  Committee  concerning  the  alleged  state 
/  federal  conflict. 

Fundamentally,  Arizona  voters  understand  that  the  problem  of  drug 
use  and  addiction  is  medical.  They  have  rejected  a  policy  of  Do  Drugs  Do 
Time;  and  have  adopted  a  new  strategy  of  medicalization  which  places  users 
in  treatment  instead  of  prison.  Our  federal  laws  continue  to  focus  primarily 
on  the  drug  problem  as  a  penal  issue.  This  has  resulted  in  federal  prisons 
60%  occupied  by  nonviolent  drug  offenders.  Meanwhile,  the  high  costs  of 
imprisonment  have  prevented  Congress  from  investing  necessary  funds  in 
treatment  and  prevention  programs  directed  particularly  to  our  children. 
Arizona  voters  have  decided  that  it  is  time  to  return  to  rationality  and  deal 
with  drugs  in  a  way  that  can  beneflt  rather  than  harm  society.  There  is  no 
reason  to  believe  that  the  voters  in  the  rest  of  the  country  support  the  failed 
drug  war  as  it  is  currently  being  waged.  We  would  hope  that  these  hearings 
will  initiate  a  re-examination  which  will  bring  federal  drug  laws  and  policies 
more  in  line  with  the  will  of  the  people  of  the  United  States.^ 


*  A  copy  of  the  text  of  Proposition  200  is  submitted  with  this  testimony  as  Exhibit  G. 
A  copy  of  results  of  the  Arizona  vote  on  Proposition  200  on  November  5,  1SK)6  is  submitted 
with  this  testimony  as  Exhibit  H.  Also  submitted,  as  Exhibit  I,  is  my  Guest  Opinion  for 
the  Tucson  Citizen  of  October  23,  1996.  Both  the  Tucson  Citizen  and  the  Arizona  Daily 
Star  supported  Proposition  200. 
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fflSTORY  OF  AMERICA'S  DRUG  LAWS  AND  THE  WAR  ON  DRUGS 

The  history  of  our  drug  laws  and  the  long,  ineffective  war  on  drugs  is 
fascinating.  Prior  to  1914,  the  use  of  narcotics  drugs  was  not  prohibited  by 
Federal  law.  At  the  turn  of  the  century,  heroin  was  publicly  advertised. 
Laudanum,  an  opium  product,  was  commonly  used  to  reduce  pain.  There 
were  an  estimated  100,000  drug  users  in  the  United  States. 

The  Harrison  Act  passed  in  1914  as  the  result  of  pressure  came  from 
religious  groups  like  the  Protestant  Missionary  Societies  in  China,  the 
Women's  Christian  Temperance  Union  and  the  Anti-Saloon  League.  Police 
ofTicials  hadn't  complained  that  drugs  were  causing  crimes— they  complained 
about  violence  and  other  crimes  caused  by  alcohol.  But  prior  to  1914  they 
didn't  complain  about  drugs.  Until  the  religious  pressure  developed,  drug 
use  had  been  viewed  as  a  medical  problem.  Once  the  religious  groups  had 
stigmatized  drug  use  as  "evil"  and  a  "plague"  and  the  Harrison  Act  initiated 
a  "crusade"  or  "holy  war"  against  it,  the  police  chiefs  joined  in  the  religious 
denunciation  and  discovered  "dope  fiends". 

After  prohibition  of  alcoholic  beverages  was  repealed,  organized  crime 
discovered  drugs.  Arnold  Rothstein  used  his  prohibition  organization  to 
arrange  giant  orders  of  heroin,  morphine  and  cocaine  from  pharmaceutical 
Arms  in  France,  Germany  and  Holland,  and  distribute  them  to  the  wide 
network  of  big-city  Prohibition  gangsters.  After  Rothstein  was  murdered  in 
1926,  other  gangsters  moved  in  to  take  over  the  trade  and  the  basic 
monopolistic  system  Rothstein  had  established  survived  for  decades— until  the 
Colombian  cartels  brought  chaos  to  the  markets  in  the  1970's. 

As  federal  law  enforcement  officials  turned  their  attention  from  alcohol 
to  drugs,  the  FBI  was  asked  to  take  jurisdiction  over  drug  violations.  J. 
Edgar  Hoover  refused.  He  recognized  that  drug  enforcement  was  a  no-win 
task  that  would  inevitably  corrupt  the  bureau.  Over  the  years,  corruption  has 
become  a  serious  problem.  Enforcement  officials  around  the  country  have 
stolen  large  quantities  of  drugs  and  sold  them.  Twenty  years  ago  in  the 
famous  "French  Connection"  case,  the  work  of  the  arresting  detectives  was 
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undone  by  other  detectives  who  stole  the  narcotics  from  the  police  property 
room  and  sold  it  back  to  street  dealers.  And  the  civil  forfeiture  laws  have 
been  terribly  abused—innocent  people  losing  all  of  their  property  because 
someone  left  drug  traces  on  the  premises. 

In  1972  President  Nixon  first  proclaimed  this  country's  war  on  drugs. 
How  has  the  war  gone?  In  any  war  deaths  are  to  be  expected;  they  certainly 
have  occurred  in  this  one.  In  the  1950's  homicides  averaged  4.8  per  100,000 
people;  in  the  1960's  this  increased  modestly  to  5.7  per  100,000  people.  Then 
as  the  drug  war  got  underway  in  the  1970's  homicides  jumped  to  9.7  per 
100,000  and  continued  into  the  1980's  at  9.5  per  100,000.  In  terms  of 
numbers  of  prisoners  received  by  our  penal  institutions  the  increase  has  been 
just  as  dramatic.  In  the  1950's  the  figures  were  47.2  per  100,000  population; 
by  the  1980's  this  had  climbed  to  79.7  per  100,000. 

The  government  has  implemented  three  m^jor  strategies  over  the  years 
in  this  war—interdiction,  enforcement  and  demand  reduction.  At  the  federal 
level,  spending  on  drug  control  has  increased  from  $1.5  billion  in  1981  to 
$13.2  billion  in  1995.  Approximately  2/3  of  the  funds  are  allocated  to 
enforcement  and  interdiction.  In  the  1995  budget  President  Clinton  proposed 
substantial  increases  for  prevention  and  treatment,  but  Congress  rejected 
them.  At  the  state  level  drug  control  spending  is  over  $16  billion  with  80% 
going  to  the  criminal  justice  system,  and  20%  percent  to  education  and 
treatment. 

The  problems  with  the  enforcement  strategy  have  been  analyzed  with 
unusual  insight  by  Joseph  D.  McNamara,  former  police  chief  in  Kansas  City 
and  San  Jose  California,  in  an  article  entitled  Drug  War  Follies.  He  points 
out  that  enforcement  of  drug  laws  has  not  been  effective  in  preventing  drug 
use,  and  goes  on  to  say:  "Unlike  traditional  mala-in-se  (wrong  in  themselves) 
crimes,  where  a  victim  who  is  robbed  or  assaulted  comes  to  the  police  and 
criminal  justice  system  for  redress  and  protection,  drug  dealing  and  drug  use 
are  confldential,  consensual  transactions  between  people  who  treasure  their 
privacy.  Every  day,  hundreds  of  thousands,  perhaps  millions,  of  drug  crimes 
occur,  and  the  police  do  not  have  any  way  of  knowing  about  them. 
Consequently,  the  potential  of  being  arrested  and  punished  is  far  less  than 
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with  other  crimes  and  is  not  a  credible  deterrent  to  the  estimated  26  million 
users  of  illegal  drugs  in  the  United  States." 

The  interdiction  strategy  has  not  fared  any  better.  Government  officials 
concede  that  only  10  to  15  per  cent  of  contraband  drugs  are  seized  before  they 
enter  the  United  States.  The  fundamental  laws  of  economics  assure  that 
interdiction  can  never  really  succeed.  The  illegality  of  drugs  causes  prices  to 
be  high.  Cocaine  or  heroin  worth  $5,000  in  a  foreign  country  can  bring 
$100,000  on  the  streets  of  an  American  city.  A  profit  potential  of  1,000  to 
2,000  percent  will  attract  an  endless  stream  of  suppliers  and  workers  to  bring 
drugs  into  this  country  and  distribute  them.  As  McNamara  points  out: 
"Eighty  years  of  stricter  and  stricter  enforcement  show  that  all  of  the  armies, 
police  and  prisons  in  the  world  cannot  overcome  that  kind  of  market 
momentum  nor  stem  the  government  corruption  that  it  breeds." 

When  the  government  disrupted  the  "French  Connection",  Mexican 
heroin  Filled  the  gap.  Then  Southeast  Asia,  then  Colombia  and  other  South 
American  countries.  The  invasion  of  Panama  followed  by  the  arrest  and 
imprisonment  of  Noriega  did  not  slow  the  flow  of  illegal  drugs  through  that 
country.  In  1992  South  American  countries  like  Colombia,  Chile,  Peru  told 
our  government  that  they  would  not  subject  their  countries  to  civil  war  at  the 
behest  of  our  Drug  Enforcement  Agency.  A  number  of  countries  are  moving 
toward  legalizing  possession  of  small  quantities  of  certain  drugs— Bolivia, 
Peru,  Germany,  Italy,  Switzerland,  and  even  Russia. 
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Minutes. 


Hallo,  I'ln 


from  FMM&A.  a  public  opinion  research  company.     We're  conducting  a  publio 


opinion  survey  about  issues  which  concern  the  citizens  of  Arizona. 

1 .  Are  you  registered  to  vote  in  Arizona?  (IF  YES,  ASK:)  'Are  you  registered  to  vote  as  a  Republican, 
Democrat,  or  wtiat?  IIF  NO.  ASK:)  "May  I  spealc  to  another  adult  in  your  household?'  (AND 
REPEAT  QUESTION) 


Yes,  Republican 

Yes,  Democrat   ■■ 

Yes,  Independent 

Yea,  Other  (SPECIFY) - 
No- 


-45% 

-41% 

-12% 

-2% 


(DON'T  KNOW/NA)- 


■TERMINATE 
-TERMINATE 


People  are  busy  and  sometimes  do  not  get  a  chance  to  vote.  How  likely  is  it  that  you  will  vote  in 
the  November  1990  General  Election  for  Presidsnt,  Congress,  and  other  local  offices  in  your  area- 
-  will  you  definitely  vote,  probably  vote,  ere  the  chances  50-60  that  you  will  vote,  will  you 
probably  not  vote  or  will  .you  definitely  not  vote? 


Definitely  vote- 
Probably  vote  — 
50-50- 


Probably  not  vote — 
Definitely  not  vote  — 
(DON'T  KNOW/NA)- 


88% 

10% 

2% 

-TERMINATE 
-TERMINATE 
-  TERMINATE 


If  the  election  for  President  were  held  todey  and  the  candidates  were  (ROTATE)  D  Bill  Clinton,  the 
Democrat,  U  Bob  Dole,  the  Republican,  and  D  Ross  Perot,  the  Reform  Perty  candidate,  for  whom 
would  you  vote?  (IF  UNDECIDED  ASK;)  "Toward  whom  do  you  lean?" 


Bill  Clinton 

(LEAN  CUNTON)  ■ 

Bob  Dole 

(LEAN  DOLE) 

Ross  Perot  - 


(LEAN  PEROT)  — 
(DON'T  KNOW)  - 


-43% 
—5% 
-31% 
—4% 

— a% 

— 0% 
—8% 
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Next,  aa  you  may  know,  thera  will  be  some  inltlativas  on  the  ballot  this  Novsmber. 

4.  One  Initiative  Is  Prop.  200  whicti  requires  persons  on  drugs  committing  violent  crimes  to  serve 
tiielr  entire  sentence.  It  provides  mandatary  probation  and  treatment  for  persons  convicted  only  of 
personal  poMoasion  of  a  controlled  substance.   It  also  allows  doctors  to  pras.,.  ibe  otherwise 
illegal  substances,  such  as  marlluana,  for  certain  patients. 

i-laving  hea>d  thla,  If  the  election  were  held  today,  would  you  vote  Yes  to  support  Prop.  200  or  No 
to  apposK  it?  (IF  YES/NO,  A8K:1  'Will  you  definitely  vote  Yes/No  or  probably  vote  Yes/No?"  (IF 
UNDECIDED,  A3K:)  'Do  you  lean  toward  voting  Yes  or  No  on  this  Initiative?' 

Definitely  Yes 37% 

Probably  Yes 25% 

Lean  Yes 5% 

Lean  No 1  % 

Probably  No 9% 

Definitely  No 10% 

(DONT  KNOW/NAl 13% 

5.  Now  I  am  going  to  read  you  the  provisions  of  Prop.  200,  which  Is  titled  the  Drug  Medlcallzaticn, 
Prevention  and  Control  Act  of  1896.    For  each  part,  please  tall  me  if  you  approve  or  disapprove  of 
what  you  Just  heard. 

APPROVE        PI9APP,       (KNOW/NAl 

[]a.       n^p.  200  creates  new  funds  for  drug 

prevention  for  youth  which  will  have 

a  speolel  emphasis  on  parental 

Involvement. 85  % 9  % 7  % 

[]b.       Prop.  200  requires  violent  drug 

offenders  to  serve  1 00  percent  of 

their  sentence. 9 1  % 7  % 2  % 

[]c.       Prop.  200  allows  first  end  second  time 

offenders  who  are  oonvioted  of  personal 

drug  poaseealon  to  receive  mandatory 

court-supervised  treetment  end 

probation  as  an  alternetive  to 

incarceretlon. 7 1  % 26  % 4% 

[Id.       Prop.  200  allows  doctora  to  prescribe 

controlled  substanoas,  auch  aa  marijuana, 

to  seriously  and  terminally  ill  patlenta 

with  special  precautiona. 81  % 1 4% 5% 

He.       Prop.  200  would  nialce  eligible  for 

parole  people  currently  in  priaon  for 

drug  poaaeealon,  subiect  to  the  approval 

of  the  Parole  Board. 60% 32% 9% 

6.  Having  heard  mora  about  Prop.  200,  would  you  vote  Yes  to  support  it  or  No  to  oppose  it?  (IF 
YES/NO,  ASK:)  'Will  you  d«finltaly  vote  Yea/No  or  probably  vote  Yaa/No7*  (IF  UNDEaOEO,  ASK:) 
'Do  you  lean  toward  voting  Yoe  or  No?* 

Definitely  Yea 43% 

Probably  Yea 28% 

Lean  Yes 6% 

Lean  No 1  % 

Probably  No 6% 

Definitely  No 6% 

(DON'T  KNOW/NA) 1 1  % 
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HERE  ARE  MY  LAST  QUESTIONS  AND  THEY  ARE  POR  STATISTICAI.  PURPOSES  ONLY 


7.  How  would  you  deacriba  yoursalt  politically?  Would  you  say  you  are  Very  Crn*^Arvative, 
Somawhct  Consarvstiva,  Moderate,  Somewhat  Liberal  or  Vary  Liberal? 

Very  Conservative 19% 

Somewhat  Conservative 28% 

ly^odereta 33% 

Somewhat  Liberal 14% 

Very  Liberal 7% 

(DON'T  KNOW/REFUSED) 2% 

8.  With  which  ethnic  group  do  you  identify  yourself:  White,  Black  or  African-American,  Asian, 
Hispanic,  Native  American  or  of  aome  other  ethnic  or  raoial  background? 

White 79% 

Black 3  % 

Asian 0  % 

Hispanic 8  % 

Native  American 3% 

(OTHER) 3% 

(REFUSED) "4% 

9.  Generelly  speaking  do  you  usually  think  of  yourself  as  a  Democrat,  a  Republican,  an  Independent 
or  what?  (IF  DEMOCRAT/REPUBLICAN.  ASK:)  "Do  you  consider  yourself  a  strong 
(DEMOCRAT/REPUBLICAN)  or  not  so  strong  (DEMOCRAT/REPUBLICAN).'   (IF  "INDEPENDENT' 
ASK:)  'Do  you  think  of  yourself  as  closer  to  the  Democrats  or  the  Republlcana?* 

Strong  Democrat 26% 

Not  so  strong  Democrat 7% 

Independent/Lean  Democrat 4% 

Independent 1 8% 

Indapendant/Lsan  Republican 9% 

Not  so  strong  Republican 10% 

Strong  Republican 24% 

(DOIMT  KNOW/NA) 2% 

10.  What  was  the  last  level  of  school  you  oompleted? 

Qredee  1-8 1% 

Qredes  9-1 1 3% 

High  School  Grsduate 21% 

Soma  Collage/Buainasa 

Vocational  School 36% 

Coilega  Qraduata 24% 

Post-graduate  Work/ 

Professional  School 15% 

(DON'T  ICNOW/REFUSa»- 
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11.       Do  you  consider  yourself  to  be  Catholic,  Proteitant,  Jewish,  of  some  other  rellalon    or  do  vou 
think  of  yourself  as  having  no  religious  affiliation? 


1 2.       Are  you  married  or  single? 


1 3.       In  what  year  were  you  bom? 


Catholic  — 
Protestant- 
Includes: 


Baptist 
Methodist 
Episcopalian 
Presbyterian 
Lutheran 
Protestant  born  again- 
Jewish 


(OTHEB-SPECIFY). 
None -— 


(DON'T  KNOW/NA)- 


Married 

Single 

(DIVORCED) - 
(WIDOWED)  • 


(REFU8ED/NA)— — — 

1978-1972  (18-24) 

1971-1967(25-29) 

1 966-1 962  (30-34) 

1961-1957  (36-39) 

1 966-1 962  (40-44) 

1931-1947  (46-49) 

1 946-1 942  (50-54) 

1941-1937  (55-59)- 

1 936-1  932  (80-64) 

1 931  or  earlier  (6S  &  over)  - 
(RERISED) 


-20% 
-44% 


— S% 
—3% 
_9% 
-17% 
—3% 


-69% 
-26% 
—5% 
—5% 
—6% 


—7% 
—8% 
-11% 
-11% 
-11% 
-11% 
—8% 
—7% 
—7% 
-18% 
—1% 


THAHK  AND  TERMINATE 


Sex:  By  obaarvation 


Male — 
Female ' 


--18% 
-52% 
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EXHIBIT   C 

Testimony  of  Marvin  S.  Cohen 

Senate  Judiciary  Committee 

December  2,  1996 

COMPARISON  OF  1995  &  1996  ARIZONA  POLLS  RE  DRUG  POLICY 


QUESTIONS  ASKED 

SUMMER         1995 

SEPTEMBER      1996          | 

Winning  or  Losing  the  War 
on  Drugs 

Losing 
91% 

Winning 
5% 

Favor  or  Oppose  Legalization 
of  Drugs 

Favor 

22% 

Oppose 

73% 

Emphasis  on  Prison  or 
Emphasis  on  Treatment  & 
Education 

Trtment/ 
education 

55% 

Prisons 
20% 

Trtment/ 
prevntion 

54% 

Prisons 
20% 

Simple  Possession  1st  &  2d 
offenders  Trtment/probation 
instead  of  Prison 

Probation 

78% 

Prison 

17% 

Probation 
71% 

Prison 

25% 

Simple  Possession  Prisoners 
Eligible  for  Parole 

Approve 
60% 

Disapp 

32% 

Doctors  Prescribe  Marijuana 
for  Very  Ill/Terminal  Patients 

Approve 

74% 

Disapp 

18% 

Approve 
81% 

Disapp 

14% 

New  Funds  for  Drug 

Prevention/Parental 

Involvement 

Approve 
85% 

Disapp 
9% 

Support  for  Prop  200 
Before  Hearing  Each  of  its 
Elements 

Yes 
67% 

No 
20% 

Support  for  Prop  200  After 
Hearing  Each  of  its 
Elements 

Yes 

76% 

No 

13% 
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EXHIBIT  E 

Testimony  of  Marvin  S.  Cohen 
Senate  Judicary  Committee 
December  2,  1996 


nf  (Ealtiornta 


BION  M.  GREGORY 


8aorB»ento,    Ckllfemim 
Juna   2,    19»S 


Uonerabla  John  Vaseencalles 
<02f  Stat*  ctpltol 

D«ar  Mr.  V«acone«lleai 

Xf  enacted,  weuKI  Aaacublt  Bill  No.  193*,  as  aa*nd»« 
Nay  9,  199S.  t>«  prcaaptad  by  tha  fadaral  controllad  aubataneaa 
act* 

OMIItOII 

If  anaetad',  Astaably  till  We.  tsat,  as  aaandad 
May  9,  1999,  would  not  ba  praanj^tad  by  tha  fadaral  eantrollad 
•gbataneaa  aet. 

awat-^ata 

contatnad  vlthin  tha  Unlfor*  Centrellfd  sutetaneaa  Aet 
(Dlv.  10  (eenaneln^  vith  Smc.   11000)/,  B.*  8.0.*)  ia  Articla  t 
(coaaancing  with  Sactloa  119971.  Vblch  raXataa  apaclfteally  to 
aarljuana.   Tha  arttela  aanarally  proaerlbaa  tha  unaatkarlaad 
poaaaaatofl  et   aarijuana  {tae.  11397) •  tba  unattttMrltad 
cultivation,  hairvaattng,  or  prccaasina  ot  Barljoana  (8ao.  11)90), 
tha  p«coa«sion  for  lMl«  of  aarijaana  (Caa.  iii9t),  and  tba 
tranapoTtatlen,  lapevtatlan  Inta  thla  atata,  aala,  (vrniablBf, 
adalnlataring,  or  «lvln«  away  of  aarljuaaa  (Sae.  ll3Se|. 


*  Ml  furthar  rafaraneaa  ta  coda  aaetlona  ara  to  tba  Raalth 
and  Safety  Coda,  unlaaa  otbaxiflaa  indicated. 


aenor«bl«  John  Vaseenecllos  •  p.  a  -  #21919 


•sseablv  Bill  Wo.  isat ,  «•  «»end«<l  May  *,  199S 
<httrMfk«r  fc.S.  1329},  vould  axanpt  troa  prosacutloa  undor 
Sections  11397  and  iiSSt  any  peraen  who  posaaa««s«  plant*, 
cnltlvataa.  hBrvamta,  drlas,  or  preeaaaaa  Marijuana  tor  bia  or  har 
ovn  parsonal  Bcdlelnal  uaa  or  for  tha  paraonal  »«dlelnal  uao  of 
anothar  for  whoa  tho  p«raon  is  tbm   la«al  guardian  or  c:ar*9lv«r, 
whara  tha  aediclnal  uaa  haa  b«an  approvad  In  writing  by  a  llcansed 
physician  for  tha  traatwmt  of  acqulrad  laauna  daf Idancy  tyndroa* 
(AXOS)«  eancar.  glaueeaa.  or  aultlplo  cetarosla. 

Thus,  A.a.  1939,  If  anactad,  v«ul4  raaov*  %h9   acta  of 
peasesslon,  planting,  eultlvatlon,  barvaating,  dryina,  or 
proeaaalng  of  aarliuana  frea  otharwla*  applieabl*  orlalnal 
prohibitions  of  caiiforala  law,  if  a  parson  eoMilt*  thasa  acta 
with  raspact  to  aarljuana  for  bis  or  har  eini  parso&al  aadleinaX 
usa  or  for  tha  paraonal  aadieinal  usa  of  anothar  for  wtaoa  tb« 
parson  ia  the  lagal  guardian  or  caraglvar,  and  tha  aadieinal  usa 
has  boon  approved  in   writing  by  a  llcensad  physician  for  tha 
traataant  of  hXO*.   oanear,  glaucoaa,  or  aultlpla  scXaxeais. 

Howovar,  a  parsoa  who  vould  etharwisa  ba  aScaB|>t  froa 
proaaeution  for  tha  purposas  of  atata  law  for  tha  acts  jproseribad 
in  faction  11397  or  liast  undar  A.B.  1539.  if  anaotad,  would  atiXl 
ba  anbjact  to  proaaeutiea  for  thoaa  acta  if  thay  ara  prohibited 
undar  fadaral  lav. 

Tha  fadaral  eaatrollad  subataneas  act  ()1  O.f.C.A.  aae. 
•01  and  following)  vaats  in  tha  Attomay  conaral  bread  powara  to 
cootrol  tha  possaaaiqn  and  uta  ef  eontrellad  aabataneas  (sa*  ai 
O.S.C.A.  sac.  ao2(C)'),  iaeludinf  aarijuana  (aaa  11  O.s.c.A.  Sao. 
■03(l«)),  which  ia  elasBlfiad  for  porpotaa  of  tha  fadaral 
control iRd  aubstaneos  act  In  S<diadula  X  (sea  31  O.S.C.ft.  Sae. 
tl3) .   Vndar  federal  law,  it  is  unlawful  to  knowiagly  or 
Intantierially  posaesa  controlled  aubatancea  except  parauant  to  a 
valid  preacrlption  or  order  er  as  otherwiae  provided  in  the 
controlled  aubatances  set  121  O.t.C.A.  Seo.  •44).  It  la  also 
unlawful  under  federal  lav  to  knovlngly  er  intentionally  prodoea,' 
prepare,  propagate,  er  proeaaa'  a  eootrollad  aubataaoa  without 
ebtatning  a  reglatration  froa  the  Attorney  CaneraX  off  tha  cnitad 
statee  <aae  31  u.S.e.A.  Seea.  tai  and  ail). 


'  The  tera  ■pcedaetlon"  iaeladas  the  "planting,  eaXtlvatioa, 
growing,  or  harvesting  of  a  oetttroXlad  aubetanoe"  (at  u.S.C.A. 
see.  903(33)1  P-a.  v.  Qp^  ^xsaX  sC  tUX  greoer»v  (let  dr.),  9«e 

r.  ad  300,  aoB). 

'  8oa  definttiea  of  "aanwfeeture*  at  Section  •M(1S)  of  Title 
31  of  the  United  atataa  Coda. 
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Th«  Issue  prsssntsd  is  vhethar  Sections  tum   sn^  X13St, 
as  auerkdcd  by  A.B.  l§it,   veald  to*  prs««pt«4  undsr  ths  supraaacy 
clause  ef  the  Onited  States  Constitution  (el.  a,  A»t.  vx,  o.s. 
const.  )  by  the  federal  eentrolled  substances  act. 

Congressional  Intent  to  preeaipt  state  lav  aay  be 
explicitly  stated  in  statutory  language  or  i»plieitly  contained  in 
a  federal  statute's  structure  and  punpese;  in  the  abeenee  of 
•xpress  Congressional  eoMBand,  state  law  la  preespted  if  it 
aetuelly  conflicts  vith  federel  law  or  if  federal  law  so 
therouohly  occupies  •  legislative  field  as  to  mJm  reisonable 
the  inference  that  Congress  Isft  no  roo«  for  the  stetes  to 
suppleeent  it  (see  Clonplenf  t.  Llaaet  crotm.  Tna. .  130  L.  Bd.  ad 
409,  433-413).   These  three  tests  are  eireennly  known  e*  (i)  the 
coafliet  precsptioa  test,  (31  the  express  preeeptive  intent  test, 
and  (1)  the  pervasive  federal  sohese  teat  (Ibid.). 

Federel  law  preeapts  ell  directly  conflicting  state  law. 
Dircee  confllot  exiets  when  coanllance  with  both  etate  and  federal 
law  would  be  pbysioally  ivossihle  fHiiisberauate  Cfij)n£]u  Clfti.  v. 
fcutoaated  fte^leal  Laboratoriee.  Ine^.  t9  X..  Ed.  3d  114,  731 


(hareafter  Hillsboruoaht 1  See  also  florida  Uai  k  AvQoade  erowi 
Xn&t.  V.  ttal,    10  V.   Cd.  2d  34t,  3S7) .  A  hypothcticel  conflict 
will  not  preeapt  etate  law;  rather,  the  state  action  at  Issue  Bust 
constitute  an  "irrcconcilahle  centllet*  between  federal  and  state 
regulatory  seheaas  (Bisa  v.  Wafmew  Mini—  £b^,  73  b.  Cd.  3d 
1043.  104») . 

Express  oreenption  oeeurs  when  Conocess  speeiCically 
states  in  •  federel.  statute  that  it  intends  to  uoeaipt  state 
activity.  The  »ere  presence  of  federal  regulation  la  •  given  srea 
is  not  enough  to  coneltide  that  Congress  intended  to  her  all  atete 
action  ttimtimnmm   v.  HsM,   47  L.   Bd.  2d  43.  SI;  SO*  elso  Clacida 

s  aa«t~X( 


k.  hxasaSa  asaaaxMt   supra,  at  3S7}.  Pather,  coutts^rastleek 

for  enplleit  stateaeats  of  Coagressionel  intent  before  they  aey 
subject  en  eree  eolely  to  federal  regolatloA  (see  slikmine  t. 


*  Clause  a  of  Article  TZ  of  the  Dnited  States  Constitution 
providKfei 

'■   *a.  Ttiis  Censtitatien,  and  the  lava  of  the 
onite^  states  which  ehall  be  aade  In  pursuance 
thereof;  and  ell  treetice  Md«.  or  vhl^  shall  bo 
aade.  under  the  eotherlty  of  the  Onited  States, 
eheli  be  the  suprsaa  lav  of  the  land;  end  the 
judges  in  every  state  shall  be  bound  thereby,  any 
thing  in  the  canstltutioa  or  laws  of  eay  etate  to 
Che  contrary  notwithatand I ag . * 
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K>.^-Mee««  CfiXBj..  "»•  1.  W.  Jd  443  (Co«mf*»»  •Jqplleltlr  *•«<.«•* 
r*«ulatIo7  3rnucl««r  aar*ty  to  b*  •  C«d«r«l  Mtt«r) ) . 

Final ty,  congressional  intant  to  occupy  a  particular 
fiald  Bay  be  inferred  if  the  federal  interest  in  r««ulktin«  th« 
subject  Mttcr  Is  eo  dominant  as  to  preeluda  atat*  ra«ulation  of 
the  B«M  subject  fmilaborouoh.  supra,  st  '^^l  (quoting  Blsa  ▼•   , 
ganta  W»   «1 abater  COttt*..  *l  t.   Id.  9d  1447,  14$*) }.   Stataaants  of 
Cenoresaienal  intent  with  raepeet  to  vhether  the  fedaral 
controllad  subatancaa  «et  proespts  state  law  on  the  ■>>|«^*«^^f' 
are  expressly  set  forth  in  Section  90)  of  Title  31  of  the  United 
States  Cede  Annotated  (hereafter  section  *03). 

section  90J  reads  a«  fellows t 

"{'03.  Applleatien  of  state  lav 

-no  prevision  off  this  subchapter  shall  to* 
construed  as  indicating  an  intent  en  the  part  of 
the  Congress  to  occupy  the  field  in  which  that 
prerision  oporates,  ineluding  criainal  penalties, 
to  the  exclusion  of  any  Stat*  law  on  the  saa* 
sohiect  Batter  whleh  would  otherwise  be  within  tba 
authority  of  tha  ttata,  BiOAtl  tJuis  ll  •  BOpltitt 
ffp»#llafe  \f*y»»n   that  pgQvlaian  of  thie  cn^aa^ic 
and  that  liiSA  iMH  1ft  tJlftfi  IbA  UtS  fiUmSfc 

fifinaJiSnUx  atui  tgMthtg«"    (laphasis  added.) 

with  respect  to  Section  S03,  the  courts  have  held  that 
the  federal  govemasnt  has  net  usurptd  the  prosecution  of  narcotic 
and  dangerous  drug  eases  (Xa  Z9  SslidU«  343  M.y.s.  3d  441,  4a3)  or 
preeapted  the  field  of  narcotic  and  dangerous  drags  so  as  to 
clininate  the  power  of  tha  st^ts  to  regulata  in  that  area  (btdskft 
V.  Staim   (Xnd.  1*73).  99«  K.B.  Sd  412,  41«-4aO|  sea,  also,  UtMi^ 
V.  OBBeus  (>-M.  1*73),  >i7  P.  ad  79.  79).  T&«  coortc  hav*  also 
held  that  Section  903  seeka  to  provide  coneurreat  jurisdiction  to 
state  and  federal  gevemaents  with  respect  to  acta  that  aay 
cenatitwte  criaea  under  both  state  and  federal  coatrolled 
sebatanees  acts  (Isflpla  v.  AsBBArd.  433  W.T.S.  3d  447,  444),  and 
that  tha  sectiea  expreeely  reserves  atate  control  ovar  relevant 
atpeets  of  tha  drug  abuse  field,  except  in  tha  easa  »t   "positive 
conflict*.  (UAta  V.  Allaxd  (Ms.  1973).  313  h.  ad  43S,  444). 

The  Phrase  *poaitive  oenf llet*  has  not  baan  expressly 
defined,  bat  tha  eeutta  have  found  that  "poaitlva  conflict"  daea 
not  exist  between  an  Oregon  law  authoritina  registarad  pbanaeiata 
to  diepanaa  controlled  aubataneas  only  it  tha  praaeriptian  waa 
written  by  a  practitlenar  lioansad  in  Oregon,  and  tha  federal  law 
Butboriaing.  in  general  teems,  thoee  pharaaeiafce  wha  were 
registered  with  tha  httacney  Oeneral  to  dispense  eontrelled 
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■ubstanett^.   OUidlfila  v.  Baixd  fil  y>«»r»ae^  (Ore.)*   KB7  9.  34  3^:. 
3ia-31*.   i^J.  <>*n.   «M  V.   a4  717). 

zn  tb«  197S  callforal*  e«s«  KftflSla  v.  SMJOX.   7«  cml.  App. 
34  »•■,   th«  dcfandant,   «  pl>y»iel«n.   appctlad  hl«  etmvlctlon  und«r 
state   law  for   th«  unlawful  poseaecion  tor  aala  of  ajtehctaalnaa  and 
barbiturates  and  the  unlawfal  tranapertlM  and  offering  to  oell 
aBBhetaalnes  and  barblturataa.     the  defendant  ar««ed  that  the 
state  law  under  whioh  he  ves  eonvieted  was  iBvalid  because  federal 
la«  has  preempted  the  field.      The  court  affirsed  the  deCendant'e 
conviction,  holding,  et  p««e«  1001  and  1001,   M  fellows: 

■...    f*»fml  lut  preypte  ealX  it  ^oOmk.  tbS 

sixsuMsiMnsMM  al  tiia  particular  cscft.tlis  ititft^lix 
ti^BOM.  U  Ul  Phet^eye  tJB  t&S  JCSgMllltmtnt  UA 
ekeeutien  ef  ihat  tall  'wraoeee  ud  obHeottva  ot 

V.a.    519   [51  i.U.Sd  «04,   97  >.Ct.    IJOS).}      Ae 
stated  in  UBltatf  tfttlUlB  «•  IfafiC*  <1*79)   4t>  o.«. 
13a    M«  L.Sd.ad  333,    04  «.Ct.  '~ 

Bartlmilarlv  fiSIIBarilttl  Mitt  '~* 

trsa  Isaiuik&s  fibtaula  %a  , 

...   It  wes  aware  that  tegl 
greatest  . . .  opportunity  for  diversion,  were 
reepoMible  for  a  Urge  part  of  the  illegal  dxvg 
traffic   (Id.,  at  p.   13t  144  L.Ed.3d  at  p.  344].) 
XbM   WMTPOaa  And  oMeotiye  at   frnyreaa  In  adaptiM 
tta  lfi£  ioa  £9  fiSnBCal  thl  tllleit  traff leklna  in 
duos  and  the  state  atatutas  here  involved  in  no 
way  hinder  ev  intevfero  with  the  aeeoapliahaent  of 
that  purpose.  Nowhere  does  it  appear  that  congress 
Intended  the  federal  governaent  to  occupy  the  whole 
field  to  the  cxelueien  of  the  atstes.   In  fact,  in 
BfilUlttBn  ▼•  California  (l»«a)  170  0.8.  440  (I 
t.Ed.3d7S4,  •»   S.ct.  1417),  as  guoted  in  2ll  ra  fit 
U  a^  (19«3)  S9  Cal.sd  lat,  las  C»0  Cal.  Rptr.  449. 
374  P. 3d  793,  9«  A.L.«.3«  70S),  tha  Court  atatedi 
•rat  la  that  deeiaion  (at  p.  1419  of  as  s.ct.)  th« 
high  court  raeegntsod  •Th*  broad  pewar  of  a  State 
to.  regulate  the  nareotic  druaa  traffic  wlthia  it* 
bordmrt^   (itellca  added),  and  ebaerved  that  "Soeh 
rogulatlnn,  tk  oan  bo  aeswaed,  eould  take  a  variety 
of  velld  forvs.  A  State  night  inpeaa  criainal 
tanctiens,  for  ewaaple,  egeinst  the  unauthorised 
nanufectare,  preaeriBtien,  aale.  purchaaa,  or 
poaaeaaion  of  aarcotlca  within  Its  borders...  ."• 
Under  the  eireonataneas  of  thia  caae.  tha  federel 
law  has  not  pree^ted  the  field."  (Capbasia 
added.) 
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Thus,  Ch«  fadaral  controlled  substaneaa  act  pr»c*pta 
only  if,   w<td*r  th«  olreuastances.of  the  particular  case«  the  etate 
control 1*4  ■ttbctaneaa  act  atanda  aa  an  obataele  to  th« 
■eeoBpliahmAnc  and  axacutioit  oC  tiM  full  purpeaas  and  objectlvaa 
of  congr aaa. 

ttia  purpoae  and  ehjaetlva  of  congress  la  adciptlng  the 
Cadaral  controlled  eubetaneaa  aot  waa  to  profalhit  the  divaralen  «C 
tfruge,  including  »arl]uana,  frea  lag itinat*  ehannala  to 
lllegltlmte  channel*  and  to  eeatrol  the  Illicit  traffieking  in 
dmgs,  ineluding  aarijoana. 

The  purpoae  and  ehjectiTe  of  A.B.  1S19  la  to  axaapt  from 
proaaeution  under  Saotlons  113f7  and  113S9  any  peraea  who 
peaaaasao,  planta,  cultivates,  harvaata,  dries,  or  proccaaee 
■arijuan*  Cor  his  or  her  own  personal  •edleinal  use  or  (or  tha 
'  parsonal  aedleinal  use  of  another  for  whoa  the  person  is  tha  legal 

fuardian  or  caraoiver<  vtaerc  the  Mdicinal  use  has  bean  approved 
n  writing  by  a  licensed  phvaieian  for  the  treataeat  of  AIDS, 
cancar,  glaueoaa,  or  aaltlpie  aclarosla  (see  subd.  (f ) ,  tec.  113S7 
and  subd.  fbl.  See.  X13S1}. 

One  could  ergue  that  federal  law  doe*  net  preeapt  A.M. 
isae  beeense  the  above  avesptlen  froa  prosecution  under  teetiens 
113S7  and  IDS*  doee  not  aaeunt  t«  the  diveralon  of  marijuana  to 
an  illogitiaata  channel  or  to  the  illicit  trafficking  in 
■arljuana.  we  think  the  better  erguaent,  however,  ie  that  A. P. 
1929  is  not  preeaptad  by  federal  law  beeans*  it  veoM  only 
da«la**ifr  these  act*  a*  a  criae  for  purpo***  of  state  lav  and 
would  not  affiraatively  sanction  these  acts,  w*  do  not  think, 
tharofore.  that  A.a.  193*  Would  create  a  oonfliet  with  fedarel 
law. 

In  suMsary.  etate  and  federal  govemaents  hhv* 
concurrent  jurisdiction  with  respect  to  aete  that  aay  eonstitute 
eriaes  under  both  the  etate  and  federal  controlled  eubstancea 
acta.  Tbu«,  if  A.b.  1939  is  eaaeted,  a  peraaa  Who  pesaeasas, 
plants,  oeltlvates,  harvests,  drtea,  or  preeeese*  aerljuaae  Cor 
bis  or  her  own  personal  aedieiaaX  uae  or  for  the  perseael 
•edleliMl  use  of  another  for  wboa  the  person  is  tb*  Segal  guardian 
or  earagivar,  where  the  aedleinal  nee  has  been  approved  in  writing 
by  a  lledhsad  pbysielaa  for  the  traataent  ef  AXes,  eaaoer, 
glaueoaa,  er  aaltipl*  aelarosia,  weald  still  be  subjeet  to  both 
state  end  federal  eontrolled  substances  aete.  Mhilo  tha  parson 
would  no  longer  be  e«*jeot  to  proeeeutioa  under  stato  lav  for 
these  aete,  he  or  she  would  still  be  sobjeet  to  proseentien  under 
federal  lav.   State  law  siayly  would  no  longer  erialnaliie  these 
acts.  TO  the  extent  A. p.  1939  would  decrlaloelllO  UMs* 
activities  relating  to  aarijuaaa.  we  do  not  think  A.h.  1B3*  weald 
czaate  a  oonfliet  with  federal  law. 
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Accordingly,  it  !•  our  opinion  th«t,  if  *n«et«d, 
Asseably  hill   Vo.  isa9,  aa  a»endod  Ray  9,  l«99,  would  not  b* 
prcaiiptad  fe>  th*  fadaral  control lad  aubstancaa  act. 

Vary  truly  yours, 

Sion  M.  Oragery 
taglaiatira  counsal 

Shalla  R.  XUBta    // 
Daputy  tagialatl^Ceunaal 

SRK:clr 

41-301      190 
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EXHIBIT  F 
^         Testimony  of  Marvin  S.  Cohen 
i.iiW       Senate  Judiciary  Committee 
December  2,  1996 


^imtth  ^txtni  Senator,  ^tircii 


"-ttS-riS-"*"  S«|)tmiber9.  1996  i^4»~>'^^ 

V^  lot  lil  iO*4  "*  '" 

Mr  Buiy  H.  kloCaffi^  ""  S" -■"."^Ji^!^  ««> 

Dinctor  i««  mj  w 

Executh*  Office  of  The  Preaidea 
OfBoe  ofNabooal  Drug  Control  Policy 

Wa^hingtnn    Tl  C.     20303 

DeirBaiTy: 

Thank  you  fi>r  letting  ma  know  about  your  positiai  ProposiboD  20O.  I  tlmik  thit  meamie  sends  the 

right  TTi«-«««g^  tn  rhlMn-n  in  tt»«t  tt  »»tmhliahm  »  P«rj»n«  rj»nm;..inr<  f^n  r>ni£  »?y1i»-.^r^  „.~<  p,^-,||^^,n^    -j^ 

mmmiwinn  will  fiicuB  on  incnmmtg  partotaJ  invotvcmcM  m  drug  educatian  ■nd  will  spend  SS  mlllioo  each  year 
on  drug  pr«v«nt>oa.   Thi*  U  — paniitly  aapoRant  b«c»nM  ofbaby  booniar  p«fM»  who  wan  air\iii»ail  to  drugi 
and  flni  it  difflcuh  lo  communicate  with  tbeir  cbildieo.  As  you  know  wdl.  ding  praveotiaa  mtaBy  is  mora  and 
more  riifflnilt  to  obtain. 

The  measure  also  sends  a  clear  BBSu^e  that  vicient  drag  o£Ei3idai  omst  serve  100%  of  their  »r-y^^ 
with  no  paiola.  Tba  BMuuia  would  also  expand  treatment  bt  low  level  drug  uaera,  and  I  loow  that  yon  have 
champiCDed  tina  Drag  Court  approach  of  hclpiog  ooo-vialent  offinden  bnak  the  cycle  of  addictkai. 

h  tKaaa  of  i—riinl  muijiiann,  I  hav«  cara&lly  rend  the  measure  and  it  la  my  opinion  that  PiopoaiOoa 
200  only  oCBttt  a  Iqal  deftnae  (br  seriously  and  tenninally  palians  luing  nai^juana.  Docton  would  not 
literally  praacriba  marijuana.  Tbay  would  give  tbeir  pauencs  a  wntien  prescriptiaa  which  mist  -Un'""^ 
jciotifia  rananicb  for  tba  usa.  Two  doeaan  must  sign  the  preacnption,  and  tha  only  e6bot  would  ha  cnniptiiig 
dus  penoo  from  proaecimoa  under  Artznaa  law.  Law  aafbfCBiisnt  will  pmvida  a  nacassary  aaftcy  valve  In  (hat 
if  lacmann  ia  naing  marijuana  and  does  not  have  tiw  letter  which  dociunots  fonarcfa  and  two  medical  docton 
signatxire,  (hen  this  person  would  still  be  pfosecused.   It  wiD  uhimBtcty  be  chc  jrad^e's  call  alter  canAiUy 
evaluating  the  preucnptioo  and  tlia  ciniiaKann-s.  However,  I  know  that  there  are  bills  m  the  Congieaa  which 
aook  to  ni'jtadtile  fnarijuana  and  i/this  awonld  oocor  this  ataiula  would  piuviJa  cxtca  protection  Ihr  the  use  of 
medical  marijuana. 

Sincaiaiy. 


TOTPiL  P. as 
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Oaobcr  4,  1996  in.iu,p,^  DC  nx-«4*4«aa 


u#    LI    ^      Fw T«lvi«  4k  Ti  Ml ,  F.C. 


UU  K.  lM4nr.  Mu  100 

Ti  n  I ».  «z  una 

}2a^U-M0S 

Gen.  B«ny  R.  McCaffrey,  Director 
Executive  OfiSce  of  The  Presideni 
OfiBco  of  National  Drug  Control  Policy 
Washington.  DC    20503 

Dear  Barry; 

Thank  you  for  your  interest  and  the  lima  you  spent  disciusng  Propositioa  200  with  ma  a  few 
day*  past  I  Uttened  carefUlly  to  you  and  your  legal  counsel's  concerns  and  reviewed  the  f^  sheet 
you  left  with  me.  It  is  always  difficult  to  separate  the  emotions  of  what  one  is  involved  in  and  the 
reality  of  the  things  that  arc  present  in  our  society  I  have  worked  in  this  area  for  so  long  that  I  must 
admit  I  do  not  have  all  the  answers  nor  that  my  judgements  are  any  better  than  yours  or  anyone  else's 
I  have  worked  in  the  area  of  law  enforcement  for  most  of  my  career.  particuUrly  in  the  area  of  drug 
enforcement  and  treatmem.  While  in  the  Senate,  I  have  came  to  realize  there  are  many  diderent 
opinions  that  can  be  legitimateiy  classified  as  accurate  and  credible.  Having  ravinved  our  discussion 
and  the  information  you  gava  ma,  please  let  me  address  soma  of  these  issues. 

1.  Your  fear  that  Proposition  200  permits  doctors  to  prescribe  aU  Schedule  1  drugs,  I 

honestly  believe,  is  unfounded.  If  a  drug  meets  the  criteria  set  forth  in  the  propo- 
sition and  is  supported  by  ''sdenrific  research"  for  mndiral  use,  than  your  statement 
is  correct.  However,  lawyers  realize,  as  do  many  of  us,  that  the  standard  of 
scientific  research  is  one  that  the  law  will  detennina.  It  is  not  based  oo  tha  whim  of 
one  or  two  doctors  who  might  want  to  jeopaitUze  their  own  careers  and  their  fi-eedom 
from  prosecution.  U,  for  example,  a  few  doctors  have  prescribed  a  Schedule  1 
drug  that  could  not  be  backed  up  with  valid  and  substantive  scientific  research  then 
ha  or  she  would  b«  subject  to  presacution  and.  I  believe  dealt  with  accordingly  In 
the  case  of  ttiarijuaaa.  we  do  have  saentific  research  that  substantiates  its  credible  use. 
There  are,  of  course,  contrary  opinions  on  this  subject  matter.  One  of  the  best 
opinions  on  this  issue,  which  I  believe  you  already  know  about,  is  by  the  Drug 
Enforcement  Administration's  own  administntive  law  judge,  Frmnds  Young,  in  which 
he  has  concluded  (he  same. 
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Propoction  200  promotes  plebiscite,  not  established,  science  based  medicine.  I  feel 
this  is  &r  reaching  in  drawing  such  a  conclusion.  If  a  person  had  a  Schedule  1  drug 
(In  this  case  marijuana)  in  more  than  the  prescribed  amount  and,  assuming  that  the 
evidence  meets  the  test  of  scientiiic  research,  then  they  would  be  in  violation  of  the 
low  and  not  protected  under  the  proposition.  As  a  former  prosecutor,  I  know  how 
prosecutors  think  and  would  proceed  with  just  such  a  case.  I  think  it  would  be  a 
deterrent  to  both  doctors  and  individuals  to  try  and  get  around  this  issue  by  merely 
saying  they  bad  tome  research  justifying  a  Schedule  1  drug' s  use.  A  Schedule  1  drug 
has  to  be  prescxibed  and  concurred  by  rwo  doctors. 

The  conflict  wtth  federal  law  is  of  great  interest  and  I  gave  your  legal  counsel  the 
California  Legislative  Counsel's  legal  opinion  regarding  Califbmia't  medical 
marijuana  bill  which  was  approved  by  the  CaUfomia  General  Assembly  and  clarifies 
this  issue.  I  wil  not  labor  that  point.  I  think  we  both  agree  that  we  do  not  believe 
that  state  law  could  preempt  federal  taw  in  this  situation. 

The  drafi  is  flawed  Your  conclusion  that  scientific  research  and  seriously  ill  are  terms 
of  art  that  legal  scholars  and  judges  would  have  to  ddsate.  Having  been  a  practicing 
lawyer,  I  do  la£w  that  when  legislation  spedficaily  sets  a  standard  to  be  met  it  is 
generally  a  bunden  of  the  defendant  to  prove  that  they  have  met  the  applicable 
standard.  This,  ther^,  relies  on  the  prosecuting  attorney  Cm  this  case)  to  interpret 
the  normal  legal  definitions  of  the  specific  wording  in  the  legislation.  I  believe  the 
prosecutor  and  the  judge  would  be  able  to  evahiats  the  legitimacy  of  the  research  and 
usage  thereof 

Questions  as  to  the  established  medical  community's  nonacceptaace  of  crude 
marijuana  as  a  valid  medicine  are  unfounded.  I  am  enclosing  a  copy  of  the  article  in 
support  of  medical  marijuana  torn  Ttu  Journal  of  the  Airurtctm  Mtdlcat 
AssocialicH.  Also  enclosed  is  a  copy  of  the  resolution  approved  by  the  American 
Public  Health  Asodadon  in  support  of  medical  marijtiana.  APHA  has  a  membership 
of  25,000  health  profiMsionals.  including  6,000  medical  doctors.  I  don't  know  what 
else  to  odd  on  thia  subject. 
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Proposition  200  sends  the  erroneous  message  thtx  manjuana  is  not  only  hannflil  but 
is  beneficial  enough  to  be  considered  a  medicine.  I  think  if  you  look  at  Proposinca 
200  in  totality  you  will  see  that  this  proposition  sends  the  right  message  to  parents 
that  they  must  be  involved.  Proposition  200  creates  a  Parents  Commission  on  Drug 
Education  and  Prevention  with  ample  funding  from  the  Commission.  Stiff  penalties 
for  violators  who  t«U  or  abuse  the  use  of  drugs  not  covered  by  this  proposition 
created.  Unfi>rtunatdy,  it  seetns  that  we  have  a  diSereoca  of  opinion  regarding  the 
message  Propositio  a  200  sends. 


Barry,  while  I  appreciate  your  conscientious  review  of  this  matter,  I  must  conclude  that  I 
beUeve  Proposition  200  is  a  very  saae  and  responsible  way  to  address  this  particular  problem  without 
losing  control  of  the  process  for  legalizing  drugs. 


My  very  best  wishes.  I  hope  to  visit  with  you  again  in  the  fiiture. 

Sincerely. 


Dennis  DeCondni 

United  Sutes  Seoator,  Retired 


DDC/}m 
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EXHIBIT   G 

ANWmftTlVEMEAStiWf         Decembe;''r''i  qc^  Committee 
omia  MmtrAii7ATMw.  pwevewtiqw.  amb  rnwr     December   2,    1996 

AMSflJINQ  TTTU  1 3.  TITLE  41,  ANO  TTTLE  42.  OF  THE  ARIZONA  REVISED  STATUTES;  AMENDING  TTTLE  41, 
CHAPTER  11,  BY  AOOiNQ  141-1604.16  RELATING  TO  ESTABUSHMENT  OF  THE  At^ONA  PARENTS 
COMMISSION  OM  ORUG  EDUCATION  AND  PREVENTION;  AMENDING  TTTLE  4 1 ,  CHAPTER  t  > .  SY  ADDING  141- 
1604.14  RaATTNG  TO  PERSONS  NOT  BJGIBLE  FOR  PAROLE;  AMENDING  TITLE  13.  U'APTCT  13,  BY 
AMENDING  11:^-3412  ANO  ADDING  113-3412.01  RELATING  TO  PERMISSIBLE  USE  '•;'  CONTROLLED 
SUBSTANCES  BY  i-MOUSLY  lU  OR  TERMINAUY  iU  PATIENTS;  AMQJDING  TTTLE  41,  CHAPTER  11,  BY 
ADDING  141 -160*. IS  AND  AMENDING  TTTLE  31,  CHAPTER  3.  BY  ADDING  131-411.01  Ra>T1NG  TO  PAROLE 
FOR  PERSONS  CONVICTED  OF  PERSONAL  POSSESSION  OR  USE  OF  CONTROLLED  SUBSTANCES;  AMENDING 
TTTLE  13,  CHAPTER  9,  BY  ADDING  113-901.01  RBATING  TO  PROBATION  FOR  PERSONS  CONVICTED  OF 
PERSONAL  POSSESSION  OR  USE  OF  CONTROLLED  SUBSTANCES  AND  BY  ADDING  i  1 3-901 .02  RELATING  TO 
THE^TABUSHME?4T  OF  THE  DRUG  TREATMENT  AND  EDUCATION  FUND;  AND  AMENDING  TTTLE  42, 
CHAPTER  12.  BY  ADOmQ  142-1204.01  ROATING  TO  LUXURY  PRIVILEGE  TAXES;  AND  PROVIDING  FOR 
SEVERABOJTY. 

B«  it  anacnd  by  tiM  vtotlm  d  ttw  Stam  of  Arizona:  TTw  following  aiTMndmants  ara  propoaad  to  bacoma 
valid  wftan  approvad  by  a  maionty  of  tha  qualiflad  alactors  voting  tharoon  and  upon  prodamaiion  pursuant  thereto 
by  ttw  Govomor  of  ttM  Stat*  of  Arizona. 

Saction  1.  mu 

THIS  ACT  SHALL  BE  KNOWN  ANO  MAY  BE  CTTED  AS  THE  'DRUG  MEDICALIZAT10N,  PREVENTION, 
ANO  CONTROL  ACT  OF  1996." 

S«aian2.  PHaWtQi  AND  OECLAWATTOWS 

THE  PH^PLE  OF  THE  STATE  OF  ARIZONA  FIM)  AND  DECLARE  THE  FOLLDWmG: 

(A)  ARSONA'S  CinWENT  APmOACH  TO  DRUG  CONTROL  NEB}S  TO  BE  STRENGTHB^B).  THIS  IS 
EVIDBK:ED  BY  THE  FACT  THAT,  ACCORDING  TO  THE  ARIZONA  CRIMINAL  JUSTICE  C0*4MISS>0N,  BETWEBi 
1 99 1  AN0 1 993  MARUUANA  USE  DOUBLB)  AMONG  aEMBTTARY  SCHOOL  STUDBTTS  ANO,  BETWEEN  1 990 
ANO  1 993  QUADRUPLED  AMONG  MIDDLE-SCHOOL  STUDENTS.  IN  ADOfTlON  TO  ACTIvaY  ^FORCING  OUR 
CRIMINAL  LAWS  AGAINST  DRUGS.  WE  NSD  TO  MEDICAUZE  ARtZONA'S  DRUG  CONTROL  POUCY: 
RECOGMZJNG  THAT  DRUG  ABUSE  IS  A  PUBLIC  HEALTH  PROBL04  AND  TREATWO  ABUSE  AS  A  DISEASE. 
THUS.  DRUG  TREATMBfT  ANO  PREVENTION  MUST  BE  EXPANDS). 

(8)  WS  MUST  ALSO  TOUaH»  ARIZONA'S  LAWS  AGAINST  VIOL0IT  OVMINALS  ON  DRUGS.  ANY 
PERSON  WHO  COMMITS  A  VIOLBIT  CRIME  WHILE  UNO^  THE  INFLUSCE  OF  ILLEGAL  DRUGS  SHOULD  SStVE 
100%  OF  HIS  OR  Ha  SBITENCE  WITH  ABSOLUTELY  NO  EARLY  RaEASE. 

(a  THOUSANDS  OT  AHZONAM  SUFFER  FROM  OGBUTATINQ  DISEASES  SUCH  AS  GLAUCOMA, 
MULTVU  SOBtOSIS.  CANCER,  ANO  ADS ,  BUT  CANNOT  HAVE  ACCESS  TO  TM  NECESSARY  DRUGS  THEY 
NOD.  ALLOWma  DOCTORS  TO  FRESCRBESCHSXJLEICONTROLLB)  SUBSTANCES  COULD  SAVE  VICTIMS 
OF  THESE  DISEASES  FROM  LOSS  OF  SIGHT,  LOSS  OF  PHYSICAL  CAPACITY.  ANO  GREATLY  ROUCE  THE  PAIN 
ANO  SUFFBUNG  OP  THI  SBBOUSLY  U.  ANO  TBVMMAaY  lU. 

(0)  THi  OMM  FROKEMS  OF  NON-VKXBfT  PBtSONS  WHO  ARE  CONVKTB)  OF  PBBONAL 
POSSESSION  on  USE  OF  DRUGS  ARE  BEST  HANOLB)  THROUGH  COURT-SUFCRVISB)  DRUG  TREATM8«T  ANO 
EDUCATION  PROGRAMS.  THESE  PROGRAMS  ARE  MORE  EFFECT1VB  THAN  LOOONG  NON-VKXBrr 
OPrOiOEKS  UP  M  A  COSTLY  PRMON.  HLOT  PROGRAMS  IN  AROONA  THAT  PROVOC  TRCATMBTT 
ALTERNATIVES  TO  FROON  FOR  LOW  LEVEL  OMJQ  OFFBABIS  HAVE  A  73%  SUCCESS  RATE  ANO  COST 
ROUGHLY  1/S  AS  MUCH  AS  FRHON.  0V8I  THE  NEXT  DECADE  HUNORBM  OP  MKUONS  OP  DOLLARS  CAN 
BE  SAVED  BY  USma  MANDATORY  OnUQ  TREATMBIT  ANO  EDUCATION  PROGRAMS  AS  AN  ALTBWATIVE 
TOPROON. 

(B  VIOLBfrOPFSC0ISARENOTAOCOUATH.YFUM$HEODUBTOTHEPRnONOVER<ROW^|NQ 
CRISIS  M  AROONA.  PLACma  NON-VNXBfT  PSOONS  WHO  ARE  CON«nCTED  OF  PERSONAL  POSSESSION 
OR  USE  OF  DRUGS  IN  COURT-SUPBIVISED  DRUG  TREATMBfT  ANO  BX:CATION  PROGRAMS  WU.  FREE  UP 
SPACE  IN  OUR  PRISONS  SO  THAT  THBW  IS  ROOM  TO  INCARCBIATE  VKDLBIT  OFFENDERS  ANO  DRUG 
DEALBO. 


99 


in  TXE  MISSiNO  UNK  IN  omiG  EDUCATION  AND  PREVBITION  IS  PARENTAL  INV0LVB4ENT.  THE 

TAX  DOLLARS  SAVED  BY  aiMINATING  PRISON  TIME  FOR  NON-VIOL0rr  PStSONS  CONVICTED  OF  PERSONAL 
POSSESSION  OR  USE  OF  DRUGS  SHOULD  BE  USB}  FOR  DRUG  TREATMENT  AND  SHJCATION.  TARGETED  AT 
PROGRAMS  THAT  INCREASE  PARENTAL  INVOLVEMENT  IN  TME»  CHILDR84'S  DRUG-SJUCATION. 

Saedon  X  wiRfOM  AMP  WTPiT 

THE  PEOPLE  OF  THE  STATE  OF  ARIZONA  DECLARE  THEIR  PURPOSES  TO  BE  AS  JKXLOWS: 

(A)  to  REQUIRE  THAT  ANY  PERSON  WHO  COMMITS  A  VtOLSTT  CRIME  UNDER  THE  INFLUBMX 

OF  DRUGS  SHRVe  1 00  PERCENT  OF  HIS  OR  HER  SENTENCE  AND  NOT  BE  ELIGIBLE  FOR  PAROLE  OR  ANY  FORM 
OF  EARLY  RELEASE. 

(81  TO  PStMfT  DOCTORS  TO  PRESCRIBE  SCHEDULE  ICONTROLLB)  SUBSTANCES  TO  TREAT  A 

DISEASE.  OR  TO  REUEVE  THE  PAIN  AND  SUFFERING  OF  SERIOUSLY  ILL  AND  TERMINAaY  HJ.  PAT184TS. 

(a  TO  REQUnV  THAT  NON-VtOLBfT  PERSONS  CONVKTTB)  OP  PBtSONAL  POSSESSION  OR  USE 

OF  DRUGS  SUCCESSFULLY  UNOBKjO  COURT-SUPERVISa)  MANDATORY  DRUG  TREATMBiT  PROGRAMS  AND 
PROBATION. 

(Dl  TO  REQUIRE  THAT  NON-VtOLBfT   PBISONS   CURRENTLY   IN  PRISON  FOR  PERSONAL 

POSSESSION  OR  USE  OP  SXEQAL  DRUGS,  AND  NOT  SERVING  A  CONCURRBfT  SEttTBtCt  FOR  ANOTHBt 
CRIME.  OR  PREVIOUSLY  CONVICTB)  OR  SBtTBKBJ  OR  SUBJECT  TO  SBTTBdNG  UNOSt  ANY  HABITUAL 
CRIMINAL  STATUTE  IN  ANY  JURKOICnON  IN  THE  UNITED  STATES.  Bl  MADE  EUGIStE  FOR  IMMB)UTE 
PAROlf  AND  DRUG  TREATM84T.  BMCATION  AND  COMMUMTY  SStVICE. 

(8  TO  FRa  UP  SPACE  IN  OUR  PRISONS  TO  PROVIDe  ROOM  FOR  VMLBTT  OFFENOBIS. 

(F)  TO  EXPAND  THE  SUCCESS  OF  HLOT  DRUG  INTERVENTION  PnOGRAMS  WHICH  DIVERT  DRUG 

OFFBIDERS  FROM  PRISON  TO  DRUG  TREATMBfT.  EDUCATION.  AND  COUNSBJNQ. 

Saetion  4. 

T1tl«4l,a«ptw  11,AiiionaRaviMdStnutM.iaam«nd«dbvaddkig  |41-1604.1SttrwdMfaaowa: 

141-1604.16.     ARBOtlA  PARSiTS  COMMISSION  ON  DRUG  BMJCATION  AND  PREVENTION. 

A.  THE  ARSONA  PARENTS  COMMISSION  ON  DRUG  EDUCATION  AND  PRCVBOION  IS  HOEBY 
CREATH).  THE  COMMISSION  SHAa  CONSIST  or  NINE  (91  MBM8ERS.  THi  MflylBERS  OP  IHi  COMMBSION 
SHALL  BE  APPOINTS  BY  THE  GOVStNOR  WITHIN  SUCW  (601  DAYS  OP  TNI  ffFKTIVI  DATE  OP  THS  ACT 
ANOSHAUSStVEATWOYEARTERM.  OP  THE  MNI  M84B8tS.  FIVE  SHAU.  BC  PARBfTS  WffTH  CMLORBi 
CURRBfTLY  ENROLLED  M  AN  AROONA  SCHOOL.  ONE  SHAa  Bl  A  WREJEirTATIVt  OP  A  LAW 
ENFORCBMENT  AGENCY.  ONi  SHALL  BE  AN  EDUCATOR  IN  A  LOCAL  SCHOOL  OtSTRKT.  ONi  SHAa  BE  A 
REFRESBfTATIVC  OF  AC0UNTYPNMAT10N  DEPARTMBIT.  AN00NiSHAU.BEAR9RESB<TAT1VE  OPTHi 
DRUG  aXJCATION  AND  TREATMBIT  COMMUMTY. 

B.  EACH  MSM88ISHAUBIAPP0MTH)  FOR  A  TERM  OP  TWO  YfARS.  THE  MBflSa  SHALL 
RB3VE  NO  PAY.  BUT  MAY  BiREMXMURSID  FOR  ACTUAL  EXPBWESWCUWWED  ON  COMMBSMN  BUSINESS. 

C  THiCOMMSSION  SHAa  FUND  PROGRAMS  THAT  WUMCRiASI  AND  BMANCtPARSfTAL 
INVOLVEMBir  AND  WU.  MOVASI  EDUCATION  ABOUT  THi  S8«0US  RHXS  AND  mMUC  HEALTH 
PROBLEMS  CAUSB  BY  THi  ABUSi  OP  ALCOHOL  AND  CONTROLLED  SUBSTANdB. 

0.  THi  COMMttSION  SHALL  CONTRACT  FOR  AOMMSTRATIVI  AND  PR0PU8I0NAL  SERVICES 

WITH  A  NOT  FOR  PROPIT  OROAMZATKIN  OR  GOVBVMBfT  ENTITY  WITH  IXPSniSI  M  SUUTANd  ABUSE 
HXJCATION  ANO  PRiVBinON. 


iB. 

TMa  41.  QMpttr  11,  Aiinni  RaviMd  Statuin.  it  ammdad  by  addkii  I41>1604.14  to 

ifo 
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I41-1604.14.     PAROLE  NONajGIBIUTY;    W\QLEHT  CRIME;   INFLUENCE   OF  CONTROLLED   SUBSTANCE- 
O^NmON 

A.  NOTWrrHSTANDINQ  ANY  LAW  TO  THE  CONTRARY,  ANY  PBtSON  CONVICTED  OF  A 
VIOLENT  CRIME  COMMTTTH)  WHILE  UNDER  THE  INFLUENCE  OF  A  CONTROLLED  SUBSTANCE  IN  VK)UT10N 
OF  THE  PROVISJONS  TTTLE  1 3,  CHAPTER  34,  IS  NONEUGIBLE  FOR  PAROLE  AND  MUfTT  SERVE  100  PERCENT 
OF  HIS  OR  HEn  SSTTENCE  IN  PRISON.  PURSUANT  TO  141-1604.09,  THE  DIRECTOR  SMALL  INCLUDE  ANY 
SUCH  PERSON  U-.  THE  CLASSES  OF  NON-EUGIBILJTY  REQUIRED  TO  BE  ESTA8USHEL/  .  '.  THE  DIRECTOR. 

B.  FOR  THE  PURPOSE  OF  THIS  SECTION,  A  VIOLENT  CRIME  INCLUDE'  < .'  CRIMINAL  ACT 
WHICH  RES'JL.  S  IN  DEATH  OR  PHYSICAL  INJURY  OR  ANY  CRIMINAL  USE  OF  WEAPONS  OR  DANGEROUS 
INSTRUMENTS. 

Saction  6. 

Tltl«  13,  Chaptar  13,  113-3412,  Arizona  Ravisad  Statutes,  is  amendad  as  follows: 

113-341 2.  Excaptions  and  exemptions;   burden  of  proof;   privileged 

conwnunications 

A.  Tha  provisiona  of  f  i  1 3-3402, 1 3-3403.  1 3-3404,  1 3-3404.01  and  1 3-3408  ttirouah  1 3-3409 
do  not  apply  to: 

1 .  Manufacturers,  wholesalers,  pharmacies  and  pharmacists  under  itm  provisions 
of  1132-1921  and  32-1961. 

2.  Medical  practitioners,  pharmacies  and  pharmacists  while  acting  in  ttw  coursa  of  their 
professional  practice,  in  good  faith  and  in  accordance  with  generally  accepted  madical  standards. 

3.  Paraona  who  lawfully  acqUra  and  use  such  drugs  only  for  sdanttflc  purposaa. 

4.  Officara  and  amployeas  of  tha  United  Statea,  tNa  state  or  a  political  subdivision  of  the 
Unitad  Statea  or  thla  state,  while  acting  in  the  course  of  their  official  duties. 

5.  An  employoa  or  agent  of  a  person  dascribad  in  paragrapha  1  through  4  of  thia 
subaactioa  and  a  ragistarad  nrta  or  metfical  technician  urtlm  tha  suparviaion  of  a  madtoal  piactiUuiia*, 
whda  such  amplovea. '  kgam.  nurse  or  techrvcian  ia  acting  in  tha  coursa  of  profaaaianal  practice  or 
amploymant.  and  not  on  hia  own  account. 

6.  A  common  or  contract  carrier  or  warehouseman,  or  an  employ  ea  of  sudt  earner  or 
warahousaman,  whoaa  possession  of  sucti  dru|s  is  in  the  usual  cowsa  of  businasa  or  amploymem. 

7.  Paraona  lawfully  in  possatiion  or  control  of  comrodad  subatancea  authorUed  by  tWa  38, 
chamr  27. 

8.  Piraona  who  sal  any  noivnarcotic  substance  that  under  tha  federal  food,  dnjg  and 
coainaiio  act  may  lawfuBy  ba  sold  over  ttia  couitar  wittwut  a  praacription. 

9.  THi  RKaPT.  POSSESSION  OR  USE,  OF  A  CONTNOUB)  SUBSTANCS  tNGLUOO)  IN 
SCHEDUU I  OP  f  38-28 1 2.  BY  ANY  SERIOUSLY  la  OR  TBVMNAaY  Ri.  PATISfT.  PURSUANT  TO  THE 
PRESawnON  OF  A  DOCTOR  m  COMPLIANCE  Wrm  THE  PROVISIONS  OP  113-3412.01. 

B.  in  any  cuinplalnt.  Moimation  or  indteunaia  and  in  any  actten  or  piocaaang  brougM  for  tha 
anforcamartt  ol  any  provialon  of  tMa  chapter  tha  burden  of  proof  of  any  audi  excapdoix  excuaa^  dafenea  or 
exemption  la  on  tlM  defendant. 

C  In  addWon  to  other  axceptiona  to  tha  physlcla»H>atiar«  prtwiaga.  Informatien  uaiaiMfcatad  to 

a  pitysiclan  in  an  effort  to  preeura  unlawfuBy  a  praaciipborvonly,  dangawua  or  nareotie  dn«,  or  to  procixa 
unlawrfti^f  ttw  adminiatraiion  of  audi  drug,  ia  not  a  priviiegad  communicatiort. 


I  7. 

TMa13.Clwptw  13,  Ariwna  Revised  Statutaa.  Is  amended  by  addhig  113-3412.01  to  read  aafo«ows: 
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113-3412.01.     PraSCnBINQ  CONTIKXLa)  SUBSTANCES  INCLUOS)  IN  SCHB3ULE  1  OF  138-2812   FOn 
SSOOUSLY  la  AND  TBMINAIXY  lU  PAT10(TS 

A.  NOTWrmSTANOING  ANY  LAW  TO  THE  CONTRARY,  ANY  MBJiCAl.  OOCTOR  UCENSED  TO 
PfUCnCE  IN  AMZONA  MAY  PRESCRIBE  A  CONTROLLED  SUBSTANCE  INCLUDGD  IN  SCHBXJLE I  OF  138-25 1 2 
TO  TREAT  A  DISEASE.  OR  TO  RBJEVE  THE  PAIN  AND  SUFFBUNO  OF  A  S8Q0USLV  IL  PATIBn"  OR 
TBtMlNALLY  ILL  PATlSfT.  SUBJECT  TO  THE  PROVISIONS  OF  113-3412.01.  IN  PK^U^RIBING  SUCH  A 
CONTROLLEL  StitSTANCE.  THE  UBitCAL  OOCTOR  SHALL  COMPLY  WITH  PROFF::^ONAL  MH)ICAL 
STANDARDS. 

B.  .iCTTWrmSTANOINa  ANY  LAW  TO  THE  CONTRARY.  A  MBJICAL  DOCTOR  MUST  DOCUMENT 
THAT  SCIENTIFIC  RESEARCH  EXISTS  WHICH  SUPPORTS  THE  USE  OF  A  CONTROLLH)  SUBSTANCE  USTB)  IN 
SCHEDULE  I  OF  136-251 2  TO  TREAT  A  DISEASE.  OR  TO  RBJEVE  THE  PAIN  AND  SUFFERING  OF  A  SERX3USLY 
ILL  PATIENT  OR  TERMINAUY  HX  PATlBfT  BEFORE  PRESCRIBING  THE  CONTROLLH)  SUBSTANCE.  A  MB)ICAL 
DOCTOR  PRESCRIBINQ  A  CONTROLLED  SUBSTANCE  INCLUOB)  IN  SCHBXJLE  t  OF  138-2512  TO  TREAT  A 
DISEASE.  OR  TO  RELIEVE  THE  PAiN  ANO  SUFFERING  OF  A  SERIOUSLY  la  PATIENT  OR  TERMINALLY  ILL 
PATIENT,  MUST  OBTAIN  TH8  WRdTEN  OPINION  OF  A  SKONO  MHJICAL  DOCTOR  THAT  THE  PRESCRIBING 
OF  THE  CONTROLLH)  SUBSTANCE  IS  APPROPRIATE  TO  TREAT  A  DISEASE  OR  TO  RBJEVE  THE  PAIN  ANO 
SUFFERING  OF  A  SSWXJSLY  tLL  PATIENT  OR  TBtMINAaY  lU  PATIBfT.  THE  WRTTTEN  OPINION  OF  THE 
SECOND  MEDICAL  OOCTOR  SHALL  BE  KffT  IN  THE  PATIBfTS  OFFICIAL  MBXCAL  FILE.  BEFORE  PRESCRIBING 
THE  CONTROLLH)  SUBSTANCE  INCLUDH)  IN  SCHB)ULE  I  OF  138-2812  THE  UBitCAL  DOCTOR  SHAU 
RECBVE  IN  WRTTING  THE  CONS0<T  OF  THE  PATlBfT. 

C  ANY  FAILURE  TO  COMPLY  WITH  THE  PROVISIONS  OF  THIS  SECTION  MAY  BE  THE  SUBJECT 

OF  INVESTIGATION  AND  APPROPRUTE  DISCIPLINING  ACTION  BY  THE  BOARD  OF  MEDICAL  EXAMINERS. 

Tltl«41,Chapnr  1 1 ,  Artmw  RavUad  StnutM.  «  amwidad  by  adding  141-1804.18  to  rwd  Mfolowac 

141-1604.18.    PAROLE  BJGISajTY  FOR  PERSONS  PREVIOUSLY  CONVICTEO  OF  PStSONAL 
POSSESSION  on  USE  OF  A  CONTROUB)  SUBSTANCE 

A.  NOTWITHSTANOINQ  ANY  LAW  TO  THE  CONTRARY,  IF  A  PROONBI  HAS  B^  CONVICTB) 
OF  THE  PSUONAL  POSSESSION  OR  USE  OF  A  CONTROLLED  SUBSTANCE  AS  DffMED  IN  i3»-2B01.  ANO  IS 
NOT  C0NCURRB4T1.Y  SSIvmO  ANOTHER  SBfTBKX,  THE  PRISONBI  SIAU.  BE  EUGBLE  FOR  PAROLE. 

B.  ANY  PERSON  WHO  HAS  PREVIOUSLY  B^  C0N\1CTED  OF  A  VmBfT  CROME  AS  D01NED  IN 
i  41-1804.14.  SUESECT10N  8  OR  HAS  PREVIOUSLY  B^  CONVICTB),  SSOB^CED  OR  SUBJECT  TO 
SENTB^ONG  UNOB1  ANY  HABTTUAL  CRMONAL  STATUTE  IN  ANY  JURISOICTION  IN  THE  UNTTB)  STATES, 
SHAU.  NOT  BE  EUGIBU  FOR  PAROLE  PURSUANT  TO  THE  PROVISIONS  OF  TMS  SECTION. 

C  PERSONAL  POSSESSION  OR  USE  OF  A  CONTROLLED  SUBSTANCE  PURSUANT  TO  TMS  ACT 

SHALL  NOT  INCLUDE  POSSESSION  FOR  SALE.  PROOUCPON.  MANUFACTURmG.  OR  TRANSFORTATXIN  FOR 
SAU  OF  ANY  CONTROUB)  SUBSTANCE. 

0.       wrmm  nwcty  isoi  days  op  the  ffFEcnvE  date  of  thb  act,  the  dirbctor  of  the 

STATE  DEPARTMSrr  OF  C0RWECH0N8  SHALL  PREPARE  A  LiST  WMCH  BBmFKS  EACH  PBtSON  WHO  IS 
aiGIBlE  FOR  PAROU  PURSUANT  TO  THi  PROVISIONS  OF  THtt  SECTION.  ANO  DEUVBt  THE  LIST  TO  THE 

BOARD  OF  Execunvi  aruntcr. 

Sacdea  B. 

Thld31.a««nr3.Afin)«RMlMdSta(utM.iaanMndadbratf«no  131-411.01  tor<MdMtalow« 

131-411.01.  PAWXI  FOR  FBtSONS  PREVIOUSLY  CONVICTH)  OF 
PStSONAL  POSSESSION  OR  USE  OF  A  CONTROUB) 
SUSSTANd:  TREATMBfT:  FREVBfTION:  EDUCATWN: 
TBMMATIQN  OF  PAROL! 

A.  NOTWrmSTANOVM  ANY  LAW  TO  THE  CONTRARY,  EVERY  PROONBI  WHO  IS  EUGBLE  FOR 

PAROLE  PURSUANT  TO  THE  PROVISIONS  OF  141-1804.18  SHAU  BE  RBJEASS)  UPON  PAROLt  PROVDB). 
HOWEVBI  THAT  IP  THE  BOARD  OP  EXEOITIVI  OBMBICY  DETBVMNES  THAT  A  PROONER  SO  ELIGIBLE 
WOULD  BE  A  DANGBt  TO  THE  QENSIAL  PUBLIC.  THAT  PRISONER  SHAU  NOT  BE  RELEASED  UPON  PAROLE. 
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B.  AS  TO  EACH  PHSONER  RQ.EASEO  UPON  PAROL£  PURSUANT  TO  THE  PROVISIONS  OF  THIS 

SBCT10N>  THi  BOARD  SHAU.  OROST  THAT  A3  A  CONOITION  OP  PAROLE  THE  PERSON  BE  REQUIRED  TO 
PAfmOPATl  IN  AM  APPROPRIATE  DRUG  TREATMOfT  OR  EDUCATION  PROGRAM  ADMINISTERED  BY  A 
QUAUFIS  AGBJCY  On  ORGANtZATXXI  THAT  PROVIDES  SUCH  TREATMENTS  TO  PERSONS  WHO  ABUSE 
CONTnOUB)  SUBSTANCES.  EACH  PBtSON  ENROOH)  IN  A  ORUQ  TREATMENT  OR  H)UCAT10N  PROGRAM 
SHAa  BC  RHIWRH)  TO  PAY  FOR  HIS  OR  HER  PAjmOPATION  IN  THE  PROGRAM  TO  THt  OTENT  OF  HIS  OR 
HB<  FtNANOAL  ABUTY. 

c  e*eH  PonsoN  released  upon  parole  pursuant  to  the  provisiCio.  •  r  this  section 
SHAU  remain  on  parole  unless  the  board  revokes  parole  or  grants  an  Abi^t  jte  discharge 

FROM  parole  Ut%  until  THE  PRtSONB*  REACHES  HIS  OR  HER  INDIVIDUAL  EARNED  R&EASE  CREDIT  DATE 
pursuant  TO  I  41-1604.10.  WHSI  THE  PRISONER  REACHES  HIS  OR  HER  INDIVIDUAL  EARNED  RELEASE 
CREDIT  DATE.  HIS  OR  HER  PAROLE  SHAU.  BE  TERMINATE)  AND  HE  OR  SHE  SHALL  NO  LONGER  BE  UNDER 
THE  AUTHORITY  OF  THE  BOARD. 

SMtion  10. 

TW*  13,  Chapnr  9,  Aritorm  Ravisad  SatutM,  i*  amandad  by  adding  113-901.01  to  read  aa  foilowa: 

113-901.01.  PROBATION  FOR  PERSONS  C0NV1CTH)  OF  PERSONAL 
P0SSESSK3N  AND  USE  OF  CONTROLLED  SUBSTANCES; 
TRCATMefT;  PREVENTION;  SJUCATION 

A.  NOTWITHSTANOINa  ANY  LAW  TO  THE  CONTRARY,  ANY  PERSON  WHO  IS  CONVICTED  OF 
T>a  PGRSONAL  POSSESSION  OR  USE  OF  A  CONTROLLED  SUBSTANCE  AS  OEFINQ}  IN  i  36-2801  SHAU  BE 
ajGIBU  FOR  PROBATION.  THE  COURT  SHALL  SUSPBIO  THE  IMPOSITION  OR  EXECUTION  OF  SENTENCE  AND 
PLACE  SUCH  PERSON  ON  PROBATION. 

B.  ANY  PBtSON  WHO  HAS  BEEN  CONVICTED  OF  OR  INOICTB)  FOR  A  VIOLENT  CRIME  AS 
DGFINS)  f  41-1604.14.  SUBSECnONBSHAU  NOT  BE  BJGIBLE  FOR  PROBATION  AS  PROVIDED  FOR  IN  THIS 
SECTION.  BUT  INSTEAD  SHAU  BC  SB4TENCE0  PURSUANT  TO  THE  OTHER  PROVISIONS  OF  TTTLE  13, 
CHAPTBI34. 

C  PERSONAL  POSSESSION  OR  USE  OF  A  CONTROLLS)  SUBSTANCE  PURSUANT  TO  THIS  ACT 

SHALL  NOT  INCLUDE  POSSESSION  FOR  SALE.  PRODUCTION,  MANUFACTURmO,  OR  TRANSPORTATION  FOR 
SALE  OP  ANY  CONTROLLB)  SUBSTANCE. 

0.  r  A  PBtSON  IS  CONVICTH)  OF  PERSONAL  POSSESSION  OR  USE  OF  A  CONTROLLB) 

SUBSTANCE  AS  OEFViED  IN  138-2501,  AS  A  CONDfTION  OF  PROBATION.  TVS  COURT  $HAU  REQUIRE 
PARnOPATION  IN  AN  APPROPRIATE  DRUG  TREATMENT  OR  BHiCATION  PROGRAM  ADMINISTERED  BY  A 
QUALIFIED  AGB^CY  OR  ORGANIZATION  THAT  PROVtOES  SUCH  PROGRAMS  TO  PERSONS  WHO  ABUSE 
CONTROLLED  SUBSTANCES.  EACH  PERSON  OmCULB)  IN  A  DRUG  TREATMBTT  OR  BMJCATION  PROGRAM 
SHALL  BE  REQUOta}  TO  PAY  FOR  HS  OR  HBt  PARTICIPATION  IN  THE  PROGRAM  TO  THE  EXTENT  OF  HIS  OR 
HSt  FmANOAL  ABUTY. 

E.  A  PGOON  WHO  HAS  8^  FtACS}  ON  PROBATION  UNOBI  THE  PROVISIONS  OP  THS 
SECTION.  WHO  IS  OCTBtMWED  BY  THE  COURT  TO  BE  IN  VIOLATION  OP  MS  on  HB(  PROSATION  SHALL  HAVE 
NEW  CONDITIONS  OP  PROBATKIN  ESTABUSHS  IN  THE  FOUOWBM  MANNER:  THE  COURT  SHAU.  SaECT 
THE  AOOmONAL  CONOtTIONS  (T  OEBMS  NKESSARY,  INCLUOINa  INTB4SIF18}  DRUG  TREATMBTT. 
COMMUMTY  S8IVICC,  MTBOIVE  PROSATION.  HOME  ARREST,  Oft  ANY  0TH8I  SUCH  SANCPONS  SHORT 
OP  INCARCERATIONi 

F.  r  PBtaON  IS  CONVICTEO  A  SECOND  TIME  OF  PBOONAL  POSSESSION  OR  USE  OP  A 
CONTROLLED  SUSSTANCE  AS  OEPMED  IN  I  36-2B01 .  THE  COURT  MAY  mCLUOB  AOOmONAL  CONOmONS 
OP  PROBATION  rrOOyn  NKESSARV,  MCUIOmG  MTB^SIFCD  drug  TREATMSff.  COMMUMTY  SERVICE. 
MTBiSIVE  PROBATION.  HOME  ARREST,  OR  ANY  OTHBt  ACTION  WTTMN  THE  JUROOICnON  OP  THE  COURT. 

0.  A  PBtSON  WHO  HAS  BON  CONVICTED  THRS  TMES  OP  PBtSONAL  POSSESSION  OR  USE 

OP  A  CONTROUB)  SUBSTANCE  AS  OfflNED  IN  136-2501  SHALL  NOT  BE  BJGIBU  FOR  PROBATION  UNOSt 
THE  PROVISIONS  OP  TMS  SECTION.  BUT  INSTEAD  SHALL  BE  SSmBICED  PURSUANT  TO  THE  OTHBt 
PROVISIONS  OP  TrOB  13.  CHAPTER  34. 
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rttl  •- 

THto  13,  Otapxm  9,  Arinna  RaviMd  Sotuns,  is  «m«nd«d  by  idtfng  113-901.02  to  rud  u  fotowc 

1 1 3-901 .02.        ORUG  TREATMOfT  ANO  S3UCAT10N  FUND 

A.  TH8V  IS  HBtEBV  CREATED  A  SPECIAL  FUND  WHICH  SHALL  BE  CALLS)  THE  DADO 

TREATMENT  ANO  EDUCATION  FUND  IN  THE  ADMINISTR/\TIVE  OFFICE  OF  SUPBEMS  rCX'RT. 

8.  FIFTY  (SOI  PEH  CENT  OF  THE  MONIES  DEPOSTTED  IN  THE  DRUG  TREATK*?S«  AUO  BJUCATION 

FUND  SHALL  BE  DISTRIBUTED  BY  THE  ADMINISTRATIVE  OFFICE  OF  THE  SUPREME  COUhT  TO  THE  SUPERIOR 
COURT  PR0BA1  lON  DB»AHTMENTS  TO  COVER  THE  COSTS  OF  PLACING  PERSONS  IN  DRUG  SUCATKM  ANO 
TREATMENT  PROGRAMS  ADMIMSTBS)  BY  A  QUAUF1B3  AG^MTV  OR  ORGANIZATION  THAT  PROVIDES  SUCH 
PROGRAMS  TO  PERSONS  WHO  ABUSE  CONTROLLH)  SUBSTANCES.  SUCH  MONIES  SHALL  BE  ALLOCATS 
TO  SUPERIOR  COURT  PROBATION  DEPARTMENTS  ACCORDING  TO  A  FORMULA  8ASB>  ON  PROBATION 
CASBJ3AD  TO  BE  ESTABUSHED  BY  THE  ADMINISTRATIVE  OFFICE  OF  THE  SUPREME  COURT. 

C  FIFTY  (801  PER  CENT  Of  THE  MONIES  DEPOSITH)  IN  THE  DRUG  TREATMBfT  AND  H>UCAT10N 

FUND  SHAa  BE  TRANSFERRED  TO  THE  ARIZONA  PARBTTS  COMMISSION  ON  DRUG  BXJCATION  ANO 
PREVENTION  ESTABUSHH}  PURSUANT  TO  I  4MS04.18. 

0.  THE  ADMINISTRATIVE  OFFICE  OF  THE  SUPRSME  COURT  SHALL  CAUSE  TO  BE  PREPARED  AT 

THE  B<0  OF  EACH  FISCAL  YEAR  AFTH!  1 997  AN  ACCOUNTABILITY  REPORT  CARD  THAT  DETAILS  THE  COST 
SAVINGS  REALIZED  FROM  THE  OtVBtSION  OF  PERSONS  FROM  PRISONS  TO  PROBATION.  A  COPY  OF  THE 
REPORT  SHAU  BE  SUBMITTB)  TO  THE  GOVERNOR  AND  THE  LEGISLATURE.  ANO  A  COPY  OF  THE  RB>ORT 
SHALL  at  SENT  TO  EACH  PUBUC  LIBRARY  IN  THE  STATE.  THE  ADMINISTRATIVE  OFFICE  OF  THE  SUPRStf 
COURT  SHALL  RECSVE  REIMBURSSABfT  FROM  THE  DRUG  TREATMBfT  ANO  a>UCAT)ON  FUND  FOR  ANY 
ADMINISTRATIVE  COSTS  IT  INCURS  IN  THE  IMPLEMENTATION  OP  TWS  ACT. 


12. 
Titia  42.  Chwnr  12  Is  vfMndad  by  adding  142-1204.01  M  foBows: 

142-1204.01.      LUXURY  PRWILEGES  TAX;   PURPOSE;  DRUG  TREATMBfT  ANO  BJUCATION  FUNOr 
D^ARTMBfT  OF  CORRECTIONS  REVOLVING  FUND. 

A.  NOTWrmSTANOING  ANY  LAW  TO  THE  CONTRARY,  SEVB<  (71  P«  CSfT  OP  THE  MOMES 

COUeCTED  BETWEBJ  JANUARY  1.  1997  ANO  DECa4BBt  31,  1999,  PURSUANT  TO  142-1204  SUBSECTION 
A.  PARAGRAPH  1,  ANO  BGHT^  (181  PSt  CENT  Of  MONIES  COLLECTED  BCTW^  JANUARY  1,  1997  AND 
DGCSUIBER  31.  1999.  PURSUANT  TO  SUBSECTION  A.  PARAGRAPHS  2.  3,  ANO  4,  SHALL  BE  OffOSHH)  IN 
THE  DRUG  TREATMBfT  ANO  OHJCATION  FUND  ESTABUSHH)  PURSUANT  TO  113-902.02. 

a.        NOTwrrHSTANoma  any  law  to  the  i:ontrary,  thrs  (3)  psi  csfr  of  the  momes 
coLLEcrm  between  January  i.  1997  and  dgcsmber  31.  1999,  pursuant  to  section  42-1204 

subsection  A.  PARAGRAPH  1.  ANO  SEVB4  (7)  PBK  CSfT  Of  MOMES  COLLECTED  BCTW^  JANUARY  1, 
1997  ANO  DECBMBBt  31,  1999.  PURSUANT  TO  SUBSECTION  A.  PARAORAfHS  2,  3.  ANO  4,  SHAa  BE 
DEPOSITED  IN  A  SB>ARATE  RCVOLVMQ  FUNO  Of  THE  DEPARTMBfT  Of  CORRBCTKINS  FOR  PAYMS4T  Of  THE 
EXPB4SES  Of  IMPLEMBTHNa  THE  PROVISIONS  Of  i  31-411.01,  ANO  SHALL  NOT  nEVBTT  TO  THE  STATE 
GENBUL  FUND  m  UNEXPB40B  AT  THE  CLOSE  Of  THE  FISCAL  YEAR. 

C  NOTWTTHSTANOVIQ  ANY  LAW  TO  THE  CONTRARY.  TB4  (lOt  PER  CBfT  Of  THE  MOMES 

COUECTB)  AFTBI  DECBMB8I  31,  1999  PURSUANT  TO  f  42-1204  SUBSKTKM  A.  PARAGRAPH  1,  ANO 
TWBfTY  FIVI  aSI  PBR  CBfT  Of  THE  MONKS  COLLECTED  AFTBI  DCCSyOBt  31,  1999  PURSUANT  TO 
SU8SECTK3N  A.  PARAGRAPHS  2. 3.  ANO  4.  SHALL  BE  DffOSfTB)  M  THE  OnUQ  TREATMENT  ANO  BXJCATION 
FUND  ESTABUSHED  PURSUANT  TO  f  13-90Z0Z 


13. 

If  any  proviiian  of  (Na  Act  or  part  tlMraof ,  i«  for  any  raaaon  hald  to  ba  invaU  or  MKonaiftuiiaiwL  tfw 
ramaMrq  tactiena  «mI  not  ba  aff actad  but  afia*  ramain  in  fuN  f  orca  and  affact  and  to  itiia  and  tHa  proviaicna  of 
tha  Act  arc  lavarabta. 
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EXHIBIT  H 

Testimony  of  Marvin  S.  Cohen 

Senate  Judiciary  Committee 


December  2,  1996 

Arizona  Secretary  of  Sti 

General  Election  /  Unofficial  Results 

PROPOSITION  200 


Yes 

No 

Precincts 

Precincts 
Reporting 

Percent  of 
Precincts 

APACHE 

12520 

5366 

44 

44 

100.0% 

COCHISE 

20998 

9954 

62 

62 

100.0% 

COCONINO 

26605 

10199 

75 

75 

100.0% 

Gn.A 

10984 

5471 

40 

40 

100.0% 

GRAHAM 

5348 

3471 

18 

18 

100.0% 

GREENLEE 

1964 

1160 

10 

10 

100.0% 

LA  PAZ 

2791 

1368 

10 

10 

100.0% 

MARICOPA 

469176 

275946 

953 

953 

100.0% 

MOHAVE 

25974 

10773 

65 

65 

100.0% 

NAVAJO 

15408 

8881 

69 

69 

100.0% 

PIMA 

170081 

75597 

402 

402 

100.0% 

PINAL 

22803 

11969 

59 

59 

100.0% 

SANTA  CRUZ 

4870 

2392 

23 

23 

100.0% 

YAVAPAI 

33971 

15871 

100 

100 

100.0% 

YUMA 

17027 

8036 

38 

38 

100.0% 

Total 

840520 

446454 

1968 

1968 

100.0% 

Percentages 

65.3% 

34.6*/« 

- 

- 

- 

Lait  Updated  en  Saturday.  November  09.  1996  at  5:02:26  PM 
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The  Chairman.  Let  us  take  a  few  minutes  for  questions.  My  get- 
ting excited  about  this  doesn't  mean  that  I  beHeve  the  Federal  Gov- 
ernment has  to  approve  everything  that  we  do.  On  the  other  hand, 
when  we  are  talking  about  controlled  substances,  I  think  the  Fed- 
eral Government  has  to  be  definitely  involved. 

Let  me  ask  you,  Mr.  Walters,  having  heard  the  testimony  of  Mr. 
Cohen  in  support  of  proposition  200,  are  there  any  parts  of  that 
testimony,  or  significant  parts,  with  which  you  disagree? 

Mr.  Walters.  Well,  I  guess  my  problem  with  it  is  that  he  used 
surveys  of  focus  groups  to  mask  questions  on  whether  or  not  the 
public  supports  things  that  already  exist,  and  then  asserts  in  impli- 
cation of  the  question  things  that  are  true  that  are  not  true.  For 
example.  Do  you  support  a  diversion  program  is  part  of  the  ques- 
tions he  talked  about;  that  is,  someone  arrested  with  a  personal 
use  amount  being  required  as  a  condition  of  probation  and  avoiding 
jail  going  to  a  treatment  program. 

Well,  my  colleague  here  from  Maricopa  County  has  one  of  the 
longest-standing,  effective  programs  like  that.  That  already  exists. 
You  don't  need  a  proposition  to  do  that.  That  exists  in  most  places, 
in  most  cases.  That  gets  to  the  bigger  lie,  I  would  say,  underneath 
all  this,  if  I  can  be  blunt;  that  is,  that  our  prisons  are  full  of  non- 
violent drug  offenders.  That  is  not  true.  You  know  that.  Everybody 
else  that  looks  at  it  for  5  minutes,  looks  at  the  statistics  nationally 
by  State  prison,  looks  at  the  statistics  by  Federal  prison — 90-plus 
percent  of  the  people  in  State  institutions,  the  biggest  single  part, 
are  there  for  violent  or  repeat  offenses. 

So  the  implication  of  the  question  is,  isn't  it  wrong  in  your  mind 
that  the  prisons  are  full  of  nonviolent  offenders,  and  people  say 
yes.  The  only  problem  is  that  is  a  fantasy  description  of  the  impli- 
cations of  the  situation.  That  is  not  what  is  there. 

In  addition,  those  people  who  do  go  into  jail  because  of  relatively 
small  amounts  of  drugs,  generally  speaking — and  I  am  not  saying 
every — but  generally  speaking,  it  is  either  because  of  a  flagrant  vio- 
lation or  because  there  has  been  a  reduction  of  the  sentence  of 
what  they  could  have  been  charged  with  for  the  purposes  of  plea 
bargaining.  Anybody  that  spends  5  minutes  looking  at  the  law  en- 
forcement situation  knows  that  is  the  case. 

The  implications  of  all  these — for  example,  shouldn't  this  be  a 
medical  problem?  Do  you  support  treatment?  We  all  support  treat- 
ment. I  defy  anyone  in  this  room — if  you  have  a  family  member  or 
friend  who  is  in  trouble  with  drugs,  you  try  to  get  them  treatment. 
That  is  not  even  an  open  question,  I  don't  think,  but  the  argument 
is,  well,  isn't  there  something  wrong  with  the  present  policies  that 
don't  take  treatment  seriously? 

The  Federal  Government  has  spent  over  $2  billion  a  year  every 
year  since  the  beginning  of  the  Bush  administration  on  drug  treat- 
ment. It  has  been  matched  by  at  least  that  much  in  the  State  gov- 
ernments, and  the  fact  of  the  matter  is  the  largest  single  cadre  of 
untreated  individuals  in  this  country  are  long-term,  hard-core  ad- 
dicts who  have  cycled  through  treatment  over  and  over  again.  They 
are  not  going  to  be  helped  by  outpatient  numbers.  There  is  phony 
counting  going  on  here. 

Oh,  $2,000  for  outpatient  treatment.  Talk  to  any  person  who  se- 
riously looks  at  treatment.  A  hard-core  addict  is  not  likely  to  be 
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helped  by  outpatient  $2,000  treatment.  They  are  going  to  require, 
if  they  get  help,  long-term  residential  treatment  that,  on  average, 
is  as  expensive  as  a  prison  cell  in  a  jail,  and  you  have  got  to  be 
willing  to  pay  the  time  and  to  follow  up. 

But  even  then,  the  other  implication  here  that  is  phony  is  if  you 
saw  this  week's  Outlook  section  in  the  Washington  Post,  there  is 
a  discussion  of  child  abuse  and  one  of  the  major  factors  contribut- 
ing to  the  increase  of  severe  and  deadly  child  abuse  by  this  expert, 
Doug  Besherof,  who  has  written  on  this  over  and  over  again  and 
supported  political  people  on  both  sides  of  the  issue,  is  the  unwill- 
ingness of  the  social  welfare  system  to  accept  the  fact  that  some 
hard-core  drug  addicts  are  unreachable  by  treatment,  and  children 
are  returned  to  them  over  and  over  again  until  they  are  killed. 

The  truth  here,  if  you  want  to  talk  about  honest,  open-headed, 
I-have-been-around-the-block  surveys,  is  people  can  get  involved  in 
drugs  and  we  can't  get  them  back.  That  is  what  is  underneath 
some  of  this,  not  just  what  kids  do  when  they  flirt  with  it,  but  the 
pathway  you  start.  The  6  million  addicts  in  this  country  started  as 
teenagers.  If  you  don't  use  drugs  by  age  20,  you  don't  use  drugs 
later  on. 

The  Chairman.  And  a  lot  of  them  started  with  marijuana  and  al- 
cohol. 

Mr.  Walters.  Absolutely,  and  I  do  think  that  to  try  to  say,  well, 
look,  there  is  scientific  evidence  here — this  proposition,  as  you  de- 
scribed it,  abandons  all  the  normal  tenets  of  scientific  inquiry. 
There  is  no  professional  body  of  accepted  scientific  opinion  re- 
quired. You  and  your  doctor  friend  can  look  over  the  literature  and 
decide  you  see  what  the  American  Cancer  Society,  the  American 
Medical  Association,  every  other  association,  every  government  or- 
ganization, the  court  litigation  of  the  scheduling  of  marijuana 
found  was  not  there. 

Now,  I  think  that  is  to  abandon  responsible  scientific  measures 
that  have  been  in  force  and  protected  the  health  and  welfare  of  the 
country  for  decades.  And  on  what  grounds,  on  the  grounds  that  we 
are  supposed  to  say  on  the  basis  of  your  asserted  question  that 
there  are  some  people  who  could  seriously  be  benefited  by  smoking 
marijuana  in  a  terminal  illness  situation  and  it  would  be  cruel  and 
monstrous  to  deny  that  to  them?  Well,  if  it  were  true,  of  course, 
it  would  be  cruel. 

The  cruel  hoax  here  is  no  one  who  has  looked  at  it — and  my  tes- 
timony has  every  single  organization  and  a  number  of  the  medical 
experts  on  glaucoma,  on  nausea,  on  other  alleged  cures  who  say  it 
is  not  there;  there  are  better  drugs;  it  is  bad  medicine;  it  is  mal- 
practice; it  is  causing  people  harm  who  should  be  getting  help. 

But  we  are  going  to  rely  on — in  the  words  of  my  colleague  here 
on  the  panel,  two  doctors  get  together,  they  see  something  nobody 
else  sees,  that  is  scientific  medicine.  That  is  where  we  have  come 
to  going  into  the  21st  century  in  the  greatest  medical  service  pro- 
vider in  the  world,  in  the  history  of  man,  that  now  we  are  going 
to  have  two  people  sit  down  and  decide  that  this  is  good  for  you 
on  the  basis — come  on.  If  this  was  such  great  science,  you  wouldn't 
need  the  money  behind  it.  You  wouldn't  need  the  people  behind  it 
arguing  about  all  kinds  of  other  illegal  drugs. 
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Let  us  be  honest  about  it.  What  this  is  about  is  either  the  argu- 
ment that  you  are  against  all  drug  control  for  political  reasons  and 
your  own  views  of  what  society  should  be  about,  which  has  been 
a  minority  view  overwhelmingly  again,  again  and  again,  or  you 
want  to  use  a  drug,  you  don't  like  the  fact  that  society  prevents  you 
from  using  it,  so  you  want  to  change  that  obstacle.  That  is  what 
this  is  about. 

The  Chairman.  Mr.  Romley,  and  then  Mr.  Cohen. 

Mr.  Romley.  Senator,  thank  you  for  a  moment  here,  considering 
that  Arizona  was  talked  about  so  much  by  Mr.  Cohen.  I  would  like 
to  respond  on  a  few  points.  Although  Mr.  Cohen  and  I  are  friends, 
and  I  have  known  him  for  many  years,  perhaps  his  testimony 
shows  why  an  individual  that  does  not  have  the  expertise  in  crimi- 
nal justice  or  an  area  of  the  very  difficult  social  problem  of  drugs 
in  our  society  should  perhaps  not  comment  on  an  area  that  is  out 
of  his  expertise. 

First  of  all,  the  comment  that  there  is  too  large  of  a  number  of 
individuals  that  are  in  prison  due  to  just  simple  possession  is  abso- 
lutely false.  It  does  not  occur  in  Arizona.  In  fact,  McConnell-Clark 
Foundation,  which  is  not  exactly — it  is  considered  a  very  liberal  or- 
ganization nationally — came  to  Arizona  to  look  at  that  very  specific 
issue  and  they  walked  away  from  Arizona  because  they  thought 
that  there  were  more  people  in  prison  that  were  on  just  simple 
prison  and  they  came  away  saying  there  is  really  nobody  in  Ari- 
zona prisons  on  just  simple  possession.  It  is  a  mischaracterization 
of  the  way  the  criminal  justice  system  works. 

As  has  been  pointed  out  by  Mr.  Walters,  what  generally  happens 
is  that  if  an  individual  does  go  to  prison  on  a  drug  possession 
charge,  there  is  a  variety  of  reasons.  It  has  been  pled  down.  There 
may  be  legal  impediments  that  occurred.  An  individual  could  have 
been  an  informant  on  a  major  trafficking  case  and  a  special  plea 
bargain  was  entered  into.  But  they  just  do  not — I  state  categori- 
cally, first-time  possessors  of  drugs  do  not  go  to  prison  in  Arizona, 
and  I  don't  think  anybody  in  the  criminal  justice  system  will  say 
that. 

Second  of  all,  you  know,  they  talk  about  the  treatment  compo- 
nent of  it,  the  "do  drugs,  do  time."  Senator,  you  have  been  in  this 
Senate  for  a  very  long  period  of  time  and  I  am  sure  that  you  re- 
member the  debates  that  went  on  on  the  demand  reduction  compo- 
nents. That  is  when  both  myself  and  then  Chief  Reuben  Ortega  out 
of  Phoenix,  AZ,  came  up  with  the  "do  drugs,  do  time"  program 
which  received  not  just  national,  but  international  focus  to  reduce 
the  demand  for  drugs.  A  primary  focus  of  that  program  is  treat- 
ment. 

However,  when  you  build  into  a  law,  such  as  was  done  under 
proposition  200,  that  you  cannot  have  incarceration  as  a  hammer 
hanging  over  the  head  of  these  individuals  that  need  treatment — 
all  of  the  medical  providers,  all  of  the  treatment  providers  all  say 
it  must  be  a  component  of  it  because  these  people  are  on  drugs  and 
unless  you  have  this  threat  that  they  must  go  and  get  this  treat- 
ment— if  you  don't,  there  is  a  consequence  that  is  potentially  pro- 
vided. They  say  that  the  medical  treatment  will  never  work. 

Now,  in  Arizona,  you  cannot  provide  any  incarceration,  so  when 
a  judge  orders  a  person  mandatorily  to  go  to  treatment  and  the  guy 
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says,  sorry,  judge,  I  am  not  going  to  do  it,  he  comes  back  before 
the  judge  and  the  judge  says  do  it  again.  The  judge  can't  do  any- 
thing. He  can't  throw  him  in  jail.  He  can  sit  there  and  order  him 
back  into  treatment,  but  if  the  person  doesn't  really  want  to  go, 
there  is  no  hammer  anymore.  All  of  the  medical  community,  all  of 
the  treatment  providers  say  it  is  an  absolute  tool  that  we  must 
have  if  we  are  going  to  make  these  people  really  get  into  treatment, 
and  now  that  is  gone  in  Arizona  and  that  is  a  real  harm. 

Finally,  I  just  wish  to  point  out  that  I  think  that  we  have  forgot- 
ten some  of  the  things — and  it  was  alluded  to  by  Mr.  Walters, 
again — of  what  this  is  really  about.  I  have  been  a  prosecutor  for  a 
very  long  period  of  time  and  I  have  been  the  elected  county  attor- 
ney for  8  years  and  starting  out  my  third  term  in  January.  I  think 
that  what  we  tend  to  forget  with  these  hearings  is  really  about  the 
consequences  of  drugs  within  our  society.  We  forget  about  the  vic- 
tims. We  forget  about  the  amount  of  domestic  violence,  the  amount 
of  child  abuse,  the  amount  of  deaths  that  are  on  our  highways,  how 
many  people  may  have  a  loved  one  that  is  still  with  them  if  that 
person  just  had  not  been  high  when  they  were  driving  their  car. 

This  is  a  very  serious  problem,  and  for  individuals  that  have  no 
expertise  in  this  area,  even  if  they  are  well-intentioned,  to  come  in 
and  try  to  redirect  major  policy  in  this  very  complex  area  is  actu- 
ally irresponsible,  in  my  opinion,  and  it  does  a  disservice  to  not  just 
the  State  of  Arizona,  but  to  this  Nation. 

The  Chairman.  Thank  you.  Mr.  Cohen. 

Mr.  Cohen.  Mr.  Chairman,  if  I  may,  first  let  me  say  I  was  on 
the  Democrats  for  Romley  Committee  that  supported  Rick  Romley 
for  county  attorney,  and  will  probably  do  so  again,  so  we  are  old 
friends.  We  disagree  on  this  subject.  I  also  spent  3  years  as  a  dep- 
uty county  attorney  in  Pima  County.  I  have  prosecuted. 

Senator  DeConcini  spent  a  long  time  in  the  same  position  that 
Rick  Romley  has  now;  he  spent  that  time  down  in  Pima  County. 
He  spent  a  long  career  here  in  this  body  on  this  committee  working 
on  this  issue  and  has  expertise.  He  supported  this.  We  are  not  just 
a  bunch  of  misguided  do-gooders.  We  do  have  some  idea  of  what 
we  are  doing. 

With  regard  to  prisons  not  being  full  of  nonviolent  offenders,  if 
I  may,  the  Department  of  Corrections  in  Arizona  indicated  that  on 
January  1,  1994,  there  were  1,281  prisoners  there  for  simple  pos- 
session of  illegal  drugs;  2  years  later,  January  1,  1996,  that  num- 
ber had  risen  to  1,939  prisoners. 

The  former  head  of  Arizona's  prisons,  Sam 

Mr.  Romley.  Lewis. 

Mr.  Cohen  [continuing].  Sam  Lewis,  I  understand — I  haven't 
seen  it,  but  I  understand  has  stated  that  they  did  a  survey  which 
showed  that  only  25  percent  of  the  persons  incarcerated  for  posses- 
sion had  been  pleaded  down  from  some  other  crime 

I  share  the  concerns  that  all  of  us  have  about  the  effects  of  drugs 
on  our  society,  the  terrible  effects.  What  this  was  about  is  shown 
most  effectively  by  the  caption  on  exhibit  I  to  my  testimony,  which 
was  the  headline  over  my  guest  opinion  in  the  Tucson  Citizen  on 
October  23,  that  proposition  200  is  a  rational  way  to  wage  the  war 
on  drugs. 
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What  we  are  saying,  and  what  we  think  the  people  of  America 
beheve  and  we  know  the  people  of  Arizona  believe,  is  that  we  need 
to  shift  resources  to  prevention  and  treatment.  Sure,  we  are  doing 
some  prevention  and  some  treatment,  but  the  figures  are  that  only 
20  percent  of  the  money  spent  on  the  war  on  drugs  by  States  is 
spent  on  prevention  and  treatment,  only  20  percent. 

What  we  did  in  this  proposition  200  was  to  specifically  devote 
dollars.  Close  to  $10  million  will  be  devoted  to  both  prevention  and 
treatment,  split  about  half  and  half.  Half  of  it  will  go  to  help  with 
parole  and  probation.  Incidentally,  on  probation,  first-time  offend- 
ers, if  they  are  put  on  probation  and  then  they  violate  their  proba- 
tion, the  judge  can  sentence  them  to  home  arrest.  That  is  as  far 
as  they  can  go,  but  home  arrest  is  a  serious  thing. 

On  a  second  conviction,  and  they  violate  probation,  they  can  be 
put  back  into  incarceration.  On  the  third  conviction,  then  they  are 
going  back  to  prison.  The  long-time,  serious  drug  offender  who  is 
addicted  and  dangerous,  that  Mr.  Walters  talks  about  is  not  going 
to  be  a  first-time  offender  and  should  be  put  in  prison.  Perhaps  you 
ought  to  consider — as  we  talk  about  violent  offenders  not  having 
any  possibility  of  getting  out  before  there  time  is  up,  there  ought 
to  be  longer  sentences  for  those  who  cannot  be  treated  and  who  are 
dangerous  to  society. 

On  the  parole  issue,  the  equivalent  of  our  parole  board — I  forget 
what  it  is  called  now  in  Arizona — can  refuse  to  release,  can  deter- 
mine not  to  release,  anyone  they  determine  to  be  a  threat  to  soci- 
ety. Now,  if  someone  is  in  prison  on  possession  because  there  was 
a  plea  down  and  they  are  really  pushers  of  drugs,  the  board  could 
determine  that  they  are  a  threat  to  society. 

This  is  not  a  simple  one-issue  proposition,  this  proposition  200. 
Our  whole  focus  was  a  shifting  of  emphasis  and  resources  to  treat- 
ment and  prevention  because  we  think  just  focusing  on  putting 
people  in  jail  and  in  prison  if  they  use  drugs  hasn't  worked  and 
won't  v/ork,  and  the  people  of  Arizona  agree  with  that.  That  is 
what  this  proposition  200  was  all  about.  These  other  issues  are  in- 
cidental to  it.  That  was  the  basic  focus  and  was  the  reason  why  I 
was  involved  and  why  others  were  involved.  We  think  it  is  time  we 
try  shifting  of  the  focus  not  just  in  Arizona,  but  all  over  the  coun- 
try, and  we  hope  you  will  look  at  that. 

Mr.  Gates.  Senator  Hatch,  if  I  could  make  a  couple  of  comments? 

The  Chairman.  Yes,  Mr.  Gates. 

Mr.  Gates.  I  believe  it  is  real  important  to  clearly  show  that  the 
proof  is  in  the  pudding  in  what  is  going  on  between  these  two  prop- 
ositions. I  think  the  question  that  needs  to  be  asked  here  and  in 
future  hearings  is  to  draw  out  the  positions  of  the  Drug  Policy 
Foundation  and  Mr.  Soros  and  these  two  propositions  and  the  peo- 
ple that  were  behind  writing  these  two  propositions. 

They  did  talk — Mr.  Soros  and  the  Drug  Policy  Foundation  sent 
David  Fratillo  to  California  as  director  of  communications  from  the 
Drug  Policy  Foundation  to  operate  the  campaign.  The  Drug  Policy 
Foundation  sent  $200,000  to  Arizona  for  proposition  200.  There  is 
obviously  a  connection  between  all  of  that  process. 

It  is  amazing  to  me  that  you  can  sit  and  listen  to  Mr.  Cohen  talk 
about  all  of  these  specific  issues  that  they  put  in  this  initiative  in 
Arizona,  but  not  one  of  those  supposedly  caretaker  kind  of  issues 
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in  that  proposition  is  in  California.  In  1972,  they  tried  an  initiative 
to  decriminahze  marijuana  in  Cahfomia  and  it  lost  by  2  to  1.  If 
they  had  put  the  issue  on  the  ballot  in  California,  let  us  legalize 
or  not  legalize  marijuana,  it  would  have  lost  by  2  to  1.  The  CASA 
polling  shows  that  very,  very  clearly. 

There  is  a  connection  between  the  direction  from  Mr.  Soros,  in 
my  opinion,  the  Drug  Policy  Foundation  and  the  carefully  polled, 
as  Mr.  Walters  has  very  brilliantly  outlined  here,  questions  that 
were  put  to  people  in  both  States  to  carve  out  what  they  thought 
would  pass.  What  was  the  selling  gimmick  that  we  are  going  to  put 
on  the  table?  How  do  we  mask  this  proposition  in  words,  as  Sen- 
ator Hatch  clearly  pointed  out,  that  don't  really  tell  the  people 
what  the  real  goal  of  these  two  issues  are? 

I  hope  that  further  hearings — ^you  know,  if  you  can  subpoena,  if 
you  can  encourage — I  don't  know  what  the  powers  of  the  commit- 
tees are,  but  those  people  ought  to  be  brought  in  this  room  and  we 
ought  to  search  for  the  connection.  It  is  there.  The  money  is  there 
and  I  believe,  in  law  enforcement,  if  you  follow  the  money  trail,  you 
are  going  to  find  out  where  those  connections  are. 

Clearly,  in  this  situation  in  California,  we  have  in  the  last  2 
weeks  a  gentleman  walk  into  UPS  with  10  pounds  of  marijuana, 
announce  he  is  a  caregiver;  his  brother  needs  this.  The  doctor  has 
verbally  okayed  it,  and  he  lives  in  Ohio  and  he  wants  to  ship  the 
10  pounds  of  marijuana  to  his  brother  and  I  am  a  caregiver.  What 
do  we  do? 

In  Siskiyou  County,  in  the  northern  part  of  the  State,  they  have 
had  a  man  walk  in  and  apply  for  a  co-op  farming  operation  to  grow 
marijuana  plants  because  he  is  going  to  go  into  the  caregiving  co- 
op business  in  the  State  of  California,  and  those  officials  in 
Siskiyou  County  are  now  wrestling  with  what  do  they  do  under 
proposition  215. 

They  have  established  the  laws  clearly  to  reach  a  goal  of  legaliza- 
tion. They  are  now  in  the  process  of  creating  scenarios  throughout 
Arizona  and  California  to  bring  forth  those  conditions  where  law 
enforcement  is  going  to  have  to  react  in  some  way  to  the  situation 
and  they  are  hoping  we  make  a  mistake. 

We  have  all  been  very  careful  to  this  point,  with  the  encourage- 
ment of  this  committee  and  General  McCaffrey  and  the  Depart- 
ment of  Justice  and  DEA  and  everybody  that  is  involved  that  is  se- 
riously concerned  about  this  issue,  to  take  responsible  steps.  This 
committee  hearing  today  is  certainly  one  of  those,  but  we  need  to 
get  to  the  source,  we  need  to  get  to  the  money,  and  we  need  to  get 
to  the  real  goal  and  who  is  behind  these  issues  to  try  to  legalize 
marijuana  in  America. 

The  Chairman.  Well,  let  me  go  back  to  the  question  that  Mr. 
Cohen  quoted  in  the  poll.  "Proposition  200  allows  doctors  to  pre- 
scribe controlled  substances,  such  as  marijuana,  to  seriously  and 
terminally  ill  patients,  with  special  precautions."  Now,  I  just  look 
at  a  publication  by  MAPS.  Are  you  familiar  with  MAPS,  Mr.  Wal- 
ters? 

Mr.  Walters.  No. 

The  Chairman.  Well,  this  is  the  newsletter  of  the  Multidisci- 
plinary  Association  for  Psychedelic  Studies.  Now,  I  believe  they  are 
pro-legalization,  but  just  on  the  back  of  this  they  indicate,  "You  are 
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inviting  to  join  MAPS  in  supporting  this  research."  They  have  al- 
ready had  3  grant  appHcations  filed  with  NIH,  the  National  Insti- 
tutes of  Health,  but  here  is  research  that  they  are  already  pushing 
through  the  National  Institutes  of  Health — MDMA,  a  study  of 
Ecstacy;  Ipigain,  I  guess,  ketamine,  LSD. 

I  mean,  it  is  coming.  I  mean,  the  minute  they  come  out  with  any 
scientific,  pseudo  or  otherwise,  explanation  for  this  stuff,  these  doc- 
tors are  going  to  be  able  to  prescribe  it  for  anybody.  And  peyote — 
here  is  peyote  now;  proposed  FDA-sponsored  study  of  LSD  psycho- 
therapy and  peak  experiences  in  the  treatment  of  substance  abus- 
ers; proposed  ethnographic  study  of  peyote  in  the  treatment  of  alco- 
holics as  used  by  the  Native  American  Church.  Ayahuaska,  I  guess 
it  is  called,  is  another  one. 

I  am  not  saying  these  studies  shouldn't  be  made,  but  that  type 
of  a  question  doesn't  make  it  clear  that  if  any  phony  studies  come 
out  then  those  studies  will  be  the  armor  behind  which  these  doc- 
tors who  want  to  legalize  drugs  will  hide.  Yet,  that  question  says 
"such  as  marijuana."  It  doesn't  say  "such  as  marijuana,  LSD,  meth- 
amphetamine,  heroin,"  you  name  it — peyote,  or  these  other  drugs. 
I  mean,  it  is  just  a  matter  of  time  until  these  people  make  it  pos- 
sible so  that  drugs  are  legalized  all  over  the  country. 

If  this  is  just  incidental  use,  Mr.  Cohen,  it  seems  to  me  you 
ought  to  support  getting  rid  of  the  legalization  language  of  that 
proposition  and  stand  up  for  what  is  right. 

Mr.  Cohen.  Senator  Hatch,  let  me  explain  what  I  believe  would 
happen  under  this  situation  that  you  have  described. 

The  Chairman.  Before  you  do,  let  me  give  you  just  a  few  other 
considerations  because  the  Arizona  Department  of  Corrections  says 
because  of  this  initiative  that  has  been  passed,  here  are  a  few  ex- 
amples of  who  would  be  eligible  for  release  under  proposition  200. 
Inmate  has  2V2-year  sentence  for  possession  of  drugs.  He  has  a 
prior  prison  term  for  two  counts  of  sexual  conduct  with  a  minor. 
The  inmate  had  non-consensual  sex  with  a  minor  and  was  a  partic- 
ipant in  the  ADOC's  shock  incarceration  program.  He  has  to  be  re- 
leased. 

This  is  another  inmate:  has  a  2V2-year  sentence  for  possession  of 
drugs.  He  has  4  prior  prison  terms  for  burglary,  theft,  and  at- 
tempted possession.  Released.  Inmate  has  a  4-year  sentence  for 
possession  of  narcotic  drugs.  He  has  2  prior  prison  terms  for  pos- 
sessing and  selling  narcotic  drugs.  Released.  Inmate  has  iy2-year 
sentence  for  possession  of  marijuana.  He  was  stopped  by  a  DPS  of- 
ficer who  found  him  in  possession  of  250  pounds  of  marijuana.  This 
case  may  be  an  example  of  a  drug  dealer  plea-bargaining  down  to 
a  possession  charge. 

Is  that  too  far  off?  Are  those  right,  Mr.  Romley? 

Mr.  Romley.  That  appears  correct.  Senator,  from  our  initial  re- 
view of  the  issues. 

The  Chairman.  How  can  you  support  something  like  that,  Mr. 
Cohen?  I  just  don't  understand  it. 

Mr.  Cohen.  Senator  Hatch 

The  Chairman.  I  don't  understand  how  anybody  could  support 
that. 

Mr.  Cohen.  I  will  be  happy  to  answer. 

The  Chairman.  Go  ahead. 
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Mr.  Cohen.  If  you  turn  to  page  4  of  the  wording  of  the  initiative 
itself,  the  parole  board  can  refuse  to  release  if  someone  is  a  danger 
to  the  general  public  and  if  someone  has  been  previously  convicted 
of  a  violent  crime,  and  our  definition  of  violent  crime  is  fairly  broad 
in  Arizona.  So  they  are  not  automatically  paroled.  There  is  a  board 
to  review  it,  the  Board  of  Executive  Clemency,  and  that  clemency 
is  very  sparely  given,  as  I  understand  it. 

To  return  to  the  first  question 

Mr.  ROMLEY.  Senator,  if  I  could  respond  to  that  before  we  bresik 
off  to  that? 

The  Chairman.  Yes,  I  would  like  to  have  you  respond. 

Mr.  ROMLEY.  As  Senator  Kyi  had  indicated,  I  was  perhaps  one 
of  the  leading  advocates  for  truth  in  sentencing  in  Arizona,  the  rea- 
son being  that  the  parole  board  that  did  exist  at  that  time  basically 
had  really  no  criteria  from  which  it  could  almost  stop  the  release 
of  people  being  paroled  very  early.  There  is  no  definition  of  violent 
crime  in  Arizona  law  at  this  current  time. 

The  parole  board  has  to  show  that  they  are  a  current  danger. 
They  always  come  before  the  parole  board  and  say,  you  know,  pa- 
role board  member,  I  have  learned  my  lesson  this  time.  And  we 
were  seeing  individuals  being  released  all  the  time  and  that  is  why 
that  parole  board  was  abolished  and  truth  in  sentencing  was  start- 
ed. So  I  am  not  confident  that  these  people  will  not  be  released. 
I  will  aggressively  oppose  their  release,  but  I  think  that  the  laws 
are  going  to  perhaps  hinder  the  parole  board  from  not  releasing 
them. 

The  Chairman.  Well,  isn't  it  true  that  the  parole  board  was  abol- 
ished in  Arizona  because  of  these  abuses? 

Mr.  RoMLEY.  That  is  correct. 

The  Chairman.  OK.  Now,  let  me  just  ask  you  this,  Mr.  Walters. 
Do  you  think  these  questions  on  this  questionnaire  were  fair  or  ac- 
curate? 

Mr.  Walters.  As  I  indicated,  I  don't  think  so.  In  Mr.  Cohen's  ar- 
gument here,  I  mean  he  cited  there  were  1,281  people  incarcerated, 
he  said,  in  1994  and  1,939  in  1996,  and  asserted,  without  a  single 
case,  that  somehow  there  is  something  wrong  with  the  process. 
They  have  been  through  the  entire  criminal  justice  system.  They 
have  been  convicted  under  a  court  of  law.  He  has  got  no  specific 
violation  of  the  law  here,  but  he  has  decided  that  those  people  don't 
deserve  to  be  in  jail. 

Now,  you  cited  specific  backgrounds  of  individuals,  but  this  is 
premised  on  his  argument  that  there  is  a  kind  of  cancer  in  the 
criminal  justice  system  where  a  lot  of  nonviolent  drug  offenders  are 
being  slam-dunked  unjustly,  which  is  just  not  true.  He  can't  docu- 
ment it,  and  yet  that  is  the  assertion  and  premise  for  part  of  this. 

The  second  part  is  the  question  about  marijuana  when  he  says, 
well,  we  want  a  scientific  study  and  we  only  have  it  on  marijuana. 
Well,  in  fact,  when  my  office  contacted  him  and  some  of  his  col- 
leagues supporting  this  proposal,  they  didn't  worry  about  scientific 
studies  at  all.  As  my  testimony  indicates,  when  we  talked  to  Mr. 
Sperling  and  asked  him,  do  you  have  a  study  that  shows  there  is 
an  efficacy  here,  he  started  citing  anecdotes  and  then  said  you  go 
from  anecdote  to  anecdote  to  anecdote  and  there  are  so  many  peo- 
ple who  say  their  lives  have  been  changed  for  the  better.  That  is 
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not  scientific  evidence.  That  is  hearsay.  Former  Senator  DeConcini, 
when  asked  if  there  was  a  study,  said,  to  me  it  is  irrelevant  wheth- 
er we  have  a  study  or  not;  what  is  important  is  that  we  have  to 
be  compassionate. 

So  the  premise  of  Mr.  Cohen's  argument  is  he  and  his  colleagues 
are  sa3ring  we  have  got  to  bring  science  back  in;  there  is  a  prejudice 
against  marijuana;  we  have  got  to  allow  doctors  to  do  it.  But,  in 
fact,  when  I  try  to  contact  his  colleagues,  they  make  clear  in  a  very 
candid,  I  think,  discussion,  with  no  bones  about  it,  that  science  has 
nothing  to  do  with  this.  They  have  decided  they  like  the  anecdotes 
better,  Mr.  Cohen's  anecdotes  setting  up  questions  for  public  opin- 
ion. 

What  I  think  those  are  a  version  of  is  what  is  called  push  polling, 
that  you  create  a  view  in  people's  minds,  or  use  a  view  or  prejudice 
in  people's  minds  and  play  on  that  false  view  to  get  a  certain  kind 
of  answer.  That  is  exactly  what  happened  here.  This  is  a  public  ini- 
tiative form  of  push-polling,  and  that  is  what  we  are  playing  on. 
That  is  what  he  decided  he  could  use.  He  didn't  care  about  in- 
formed judgment.  OK,  that  is  fine. 

It  is  our  job,  the  rest  of  us,  to  make  this  a  debate,  to  engage  it 
and  to  correct  it  and  to  bring  people  to  task.  That  is  what  we  have 
to  do  here  and,  unfortunately,  I  don't  think  we  have  had  the  kind 
of  leadership,  as  I  said  earlier  in  my  testimony,  that  we  should 
have  at  the  top.  But  now  I  am  glad  to  see — and  I  think  this  is  a 
good,  important  step  to  try  to  do  that.  I  just  wonder  why,  you 
know,  the  legislative  branch  has  to  be  the  first  one  to  do  this  when 
the  law  enforcement  authorities,  the  national  leadership,  and  the 
alleged  concern  about  young  people  is  focused  in  the  executive 
branch.  Where  are  they? 

Mr.  Cohen.  Mr.  Chairman. 

Mr.  Gates.  Senator  Hatch,  if  I  could  make  one  comment,  I  am 
probably  one  of  two  people 

Mr.  Cohen.  It  is  four  against  one. 

The  Chairman.  I  understand.  I'll  get  it  evened  up. 

Mr.  Gates  [continuing].  Sitting  at  the  table  here  that  really 
knows  what  the  inside  of  jails  and  prisons  are  all  about.  I  can't 
speak  for  Arizona  because  I  don't  know  the  facts,  but  I  do  know  the 
facts  in  California.  We  have  the  right  people  in  jail.  "Three  strikes" 
has  helped  us  do  that,  and  we  have  had  a  steady  decline  in  our 
crime  rate  throughout  the  State  of  California  in  the  last  several 
years.  That  is  because  we  have  the  habitual,  violent,  serious  of- 
fender in  jail  on  all  kinds  of  charges,  including  those  that  involve 
drugs.  That  is  what  our  goal  is  in  life.  That  is  what  we  are  sup- 
posed to  be  accomplishing. 

This  step,  in  releasing  those  kinds  of  people  who  don't  get  there 
on  the  first  time — they  don't  get  there  on  the  second  time;  a  lot  of 
them  don't  get  there  on  the  third  time  before  they  hit  that  prison 
cell.  And  I  can  tell  you  that  in  California  it  is  working  and  the 
right  arrests  are  being  made  under  the  right  laws,  including  the 
drug  laws,  and  that  is  why  we  have  a  reduction  in  crime.  And  if 
this  kind  of  process  takes  place  in  California  and  Arizona,  we  are 
going  to  see  the  reduction  of  crime  go  up  drastically  in  the  next 
several  years. 
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The  Chairman.  You  mean  you  will  see  crime  increase,  is  what 
you  are  saying? 

Mr.  Gates.  Crime  increase,  yes. 

The  Chairman.  Mr.  Cohen,  you  wanted  more  time? 

Mr.  Cohen.  Yes,  Mr.  Chairman.  I  want  to  get  back  to  the  other 
question  about  what  happens  if  someone  is  arrested  and  pulls  out 
a  doctor's  statement,  prescription,  or  the  two  doctors,  based  on  sci- 
entific research.  The  fact  that  there  is  a  prescription  and  it  is  alleg- 
edly based  on  scientific  research  doesn't  stop  Mr.  Romley  from 
prosecuting  if  he  decides  that  that  scientific  research  is  valueless, 
and  it  would  be  then  up  to  a  judge  and  a  jury  to  determine  because 
we  are  talking  about  an  exemption  here  from  existing  law. 

Those  two  doctors  would  also  be  subject  to  disciplinary  action  or 
being  kicked  out  of — by  the  medical  examiners,  kicked  out  of  the 
whole  practice  of  medicine.  So  this  idea  that  there  are  going  to  be 
some  quack  doctors  who  risk  their  entire  profession  by  basing  pre- 
scriptions— two  of  them  basing  prescriptions  on  false,  nonsense 
science,  I  suggest,  is  not  about  to  happen.  And  if  it  does,  Mr. 
Romley  can  do  something  about  it  by  taking  those  cases  to  a  judge 
and  a  jury.  That  is  perfectly  available. 

The  Chairman.  Which  is  a  very  tenuous  situation,  you  would 
have  to  admit,  because  it  would  be  his  personal  decision  versus 
their  personal  decision. 

Mr.  Cohen.  No.  It  is  the  scientific  evidence,  Mr.  Chairman,  and 
I  know  that  courts  all  the  time  deal  with  the  whole  question  of 
what  is  valid  scientific  evidence.  I  have  been  there  and  I  have  done 
it. 

The  Chairman.  Well,  so  have  I,  and  let  me  just  say  under  the 
proposition  as  it  is  worded,  I  question  whether  marijuana  would 
meet  the  hurdle  that  you  set  up  of  legitimate  scientific  research. 
For  instance,  the  NIH,  the  National  Institutes  of  Health,  the 
world's  premier  biomedical  research  entity,  has  said,  "No  controlled 
studies  of  the  effects  of  marijuana  itself  on  acute  or  chronic  pain 
exist." 

Mr.  Cohen.  Mr.  Chairman 

The  Chairman.  Let  me  finish  and  then  I  will  turn  it  back  to  you. 
It  goes  on  to  say,  "For  the  most  part,  smoking  marijuana  is  no 
more  effective  than  taking  synthetic  THC,"  which  is  a  different 
thing.  In  other  words,  NIH  sees  no  scientific  basis  for  medical  use 
of  marijuana.  It  would  appear,  then,  that  your  initiative  in  Arizona 
either  fails  to  meet  the  test  that  you  enunciated  earlier  or  else  the 
threshold  is  so  low  that  perhaps  use  of  LSD,  methamphetamine, 
heroin  could  fall  within  the  proposition's  ambit.  See,  that  is  some- 
thing that  I  think  is  very  misleading  throughout  this  whole  thing. 

So  is  what  you  are  saying  is  If  any  two  doctors  agree,  it  is  okay? 
What  about  the  FDA?  What  about  NIH?  What  about  the  American 
Medical  Association?  What  about  the  California  Medical  Associa- 
tion? What  about  the  Glaucoma  Association  and  the  others  that  are 
totally  opposed  to  these  things?  Do  we  just  ignore  all  those  and 
take  the  decision  by  any  two  doctors,  any  two  doctors  raised  in  the 
1960's  who  used  drugs  themselves  who  don't  see  anything  wrong 
with  it?  Do  we  just  take  their  word  for  it  over  all  of  these  other 
scientific  organizations? 

I  am  sorry.  Go  ahead. 
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Mr.  Cohen.  Mr.  Chairman,  from  what  I  have  read — and  I  have 
done  extensive  research  on  this.  I  am  a  lawyer;  I  am  not  a  doctor. 
We  had  a  doctor — one  or  more  doctors  in  our  group.  We  had  the 
associate  editor  of  the  Arizona  AMA  journal  in  Arizona  who  strong- 
ly supported  this. 

The  Chairman.  Well,  you  listed  a  number  of  big  names. 

Mr.  Cohen.  What? 

The  Chairman.  You  listed  a  number  of  big  names,  like  Senator 
Goldwater,  Senator  DeConcini. 

Mr.  Cohen.  Yes.  I  am  talking  about  the  medical  aspect. 

The  Chairman.  I  understand. 

Mr.  Cohen.  I  have  read  that  efforts  to  do  controlled — the  word 
"controlled"  is  important  here.  I  have  heard  that.  Every  time  some- 
thing has  been  said  about  scientific  studies,  they  say  no  controlled 
scientific  study.  And  I  have  read  something  about  the  attempts  to 
do  controlled  scientific  studies  and  the  reading  that  I  have  done  in- 
dicates that  the  Federal  laws  about  availability  of  marijuana  and 
how  it  can  be  used  have  in  a  number  of  instances  prevented  anyone 
from  conducting  really  controlled  studies  the  way  they  would  with 
other  substances  that  don't  have  those  restrictions  them.  So  I  don't 
know  whether  there  have  been  real  controlled  studies  to  determine 
this  or  not. 

I  have  not,  Mr.  Chairman,  read  these  two  volumes,  but  the  chief 
administrative  law  judge — which  is  exhibit  D-1  here,  and  D-2 — 
but  the  chief  administrative  law  judge  of  the  Drug  Enforcement 
Administration  itself  concluded  on  the  basis  of  the  evidence  in 
these  two  volumes  that  marijuana  should  be  a  class  II  substance 
instead  of  a  class  I  substance.  So  there  is  something  there. 

Mr.  Walters.  Could  I  see  something  that  might  clarify  that 
point? 

The  Chairman.  Sure. 

Mr.  Walters.  You  are  referring  to  the  study  that  was  decided  in 
the  February  18,  1994,  decision.  Is  that  right? 

Mr.  Cohen.  I  am  talking  about  1988.  This  is  a  1988 

Mr.  Walters.  But  this  is  linked  to  the  appeal  that  was  decided 
on  February  18,  1994,  in  the  United  States  Court  of  Appeals. 

Mr.  Cohen.  No.  I  am  only  talking  about  this  1988 — — 

Mr.  Walters.  The  conclusion  of  that  decision  by  a  Federal  judge 
said,  in  referring  to  other  medical  testing 

The  Chairman.  By  the  court  of  appeals,  you  say. 

Mr.  Walters.  With  one  exception,  none  of  these  doctors  could 
identify  under  oath  the  scientific  studies  they  swore  they  relied  on. 
Only  one  had  enough  knowledge  to  discuss  the  scientific  technical- 
ities involved.  Eventually,  each  one  admitted  he  was  basing  his 
opinion  on  anecdotal  evidence,  on  stories  he  heard  from  patients, 
and  on  his  impressions  about  the  judge.  The  court  concluded  that 
there  is  currently  no  acceptable  medical  use  for  marijuana  and  de- 
nied the  appeal  of  the  people  who  wanted  to  reschedule  marijuana. 

This  has  been  heard.  The  implication  of  his  argument  is  that 
somehow  there  has  been  a  prejudice;  this  hasn't  been  heard.  It  has 
been  heard,  it  has  been  investigated,  and  the  people  who  are  com- 
ing forward,  some  of  the  experts  he  is  rel3dng  on — their  evidence 
has  been  shown  to  be  invalid. 
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The  Chairman.  Well,  if  I  could  just  add,  you  know,  the  propo- 
sition itself  just  says  a  doctor  must  document  that,  "scientific  re- 
search exists."  What  in  the  world  does  that  mean?  I  mean,  they 
could  almost  claim  it  out  of  this  MAPS  thing  that  they  are  doing 
scientific  research.  It  doesn't  say  anjrthing  about  a  consensus  of  re- 
search, the  quality  of  research,  the  validity  of  research,  or  even  the 
quantity  of  research.  I  mean,  this  is  ridiculous.  I  don't  know  how 
in  the  world  the  proponents  of  that  can  argue  their  case  with  a 
straight  face. 

Could  I  just  say  one  other  thing?  The  question  whether  mari- 
juana has  medical  uses  is  not  a  new  one.  Mr.  Walters  brought  it 
out.  In  the  1980's,  the  National  Organization  for  the  Reform  of 
Marijuana  Laws,  NORML,  petitioned  the  DEA  to  classify  mari- 
juana from  schedule  I  to  schedule  II,  which  would  have  allowed 
physicians  to  prescribe  it.  NORML  argued  then,  as  it  has  argued 
now,  that  there  were  legitimate  medical  uses  for  marijuana. 

Between  1987  and  1988,  the  DEA  and  NORML,  under  the  guid- 
ance of  an  administrative  law  judge — I  guess  the  judge  that  you 
mentioned — collected  all  relevant  information  of  the  alleged  medi- 
cal benefits  of  marijuana.  After  a  comprehensive  examination  of 
that  data,  the  DEA  concluded  that  there  was  no  legitimate  medical 
use  for  marijuana.  It  is  backed  by  scientific  research  as  well,  real 
scientific  research. 

Go  ahead,  Mr.  Romley. 

Mr.  Romley.  Senator,  you  have  hit  on  a  very  important  point 
that  I  think  has  been  forgotten,  but  General  McCaffrey  has  pointed 
out.  There  is  a  process  that  individuals  can  go  by  if  they  do  believe 
there  is  a  medical  purpose  for  these  drugs,  and  what  is  attempting 
to  be  done,  at  least  with  Arizona,  is  to  bypass  that  process.  You  are 
absolutely  correct.  I  mean,  Timothy  Leary,  I  am  sure,  has  written 
that  LSD  is  appropriate,  and  it  creates  real  problems  for  prosecu- 
tors. 

The  Chairman.  Well,  then  DEA  Director  Bonner,  who  is  Judge 
Bonner,  found  that  the  evidence  cited  by  the  witnesses  was  anec- 
dotal, at  best. 

Mr.  Romley.  I  have  read  that  study  and  I  did  provide  it  to  this 
group  in  Arizona.  They  just  kind  of  threw  it  away  and  they  could 
not  provide  any  information  when  they  were  asked  by  then  Direc- 
tor Bonner  of  DEA  to  provide  any  scientific  analysis  that  mari- 
juana is  appropriate. 

Let  me  give  you  some  practical  applications,  you  know,  because 
they  say,  well,  there  are  so  many  checks  and  balances  in  Arizona 
law.  First  of  all,  the  first  thing  that  law  enforcement  has  antici- 
pated and  is  ready  to  see  happen  is  that  fraudulent  prescriptions 
are  going  to  go  up  dramatically.  As  we  all  know,  from  a  law  en- 
forcement perspective,  resources  of  investigating  those  fraudulent 
prescriptions  are  limited  as  it  is  and  it  is  going  to  create  huge  is- 
sues. 

There  are  questions  that  we  don't  know  about.  What  about  a  cot- 
tage industry  that  may  be  created  along  the  Mexican  border  that 
has  both  a  licensing  capability  in  Arizona  and  Mexico  and  basically 
practices  in  Mexico  and  they  go  across  there  to  get  their  prescrip- 
tion? What  if  I  get  somebody  from  California  who  does  not  require 
a  prescription  coming  to  Arizona  and  says,  well,  my  doctor — and  it 
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is  legal  in  California  because  it  only  requires  an  oral  recommenda- 
tion— says  I  can  be  using  these  types  of  drugs?  The  full  faith  and 
credit  issues — we  don't  have  any  answers  to  that. 

This  is  a  very  badly  written  proposition.  The  falsity  of  this  propo- 
sition is  not  necessarily  where  they  tried  to  make  it  sound,  you 
know,  good;  they  want  treatment  over  others.  It  is  in  what  they  did 
not  say.  The  deception  is  in  what  they  did  not  say.  I  don't  see  how 
LSD  and  methamphetamine  is  like  marijuana,  but  they  didn't  say 
that. 

The  Chairman.  I  am  going  to  turn  to  Mr.  DeWine,  but  let  me 
just  ask  one  other  question.  Mr.  Walters,  your  Weekly  Standard  ar- 
ticle also  quoted  a  whole  slew  of  prestigious  national-level  medical 
authorities,  saying  that  marijuana  has  no  medicinal  value,  or  at 
most  that  it  is  less  effective  than  other  available  therapies  that  are 
not  psychoactive. 

I  believe  you  cited  the  AMA,  the  American  Cancer  Society,  the 
American  Glaucoma  Society,  the  American  Academy  of  Ophthal- 
mology, and  the  American  Multiple  Sclerosis  Society.  Now,  the  con- 
clusion seems  to  be  pretty  unambiguous.  I  understand  independ- 
ently that  the  California  Medical  Association  joined  the  AMA  in 
condemning  the  notion  that  marijuana  has  proven  medicinal  value. 
Now,  was  there  any  national-level  association  or  organization  that 
you  came  across  that  even  mentioned  that  marijuana  had  accept- 
able medicinal  purposes? 

Mr.  Walters.  I  have  seen  no  studies  demonstrating  it.  I  tried  to 
quote  the  leading  authorities  in  areas  of  glaucoma,  anti-nausea, 
and  the  other  areas  where  there  is  a  claim.  There  may  be  profes- 
sional organizations  of  one  kind  or  another,  without  the  basis  of 
medical  research,  that  may  have  some  opinion  here.  There  are  a  lot 
of  associations  out  there,  so  I  don't  want  to  say  there  is  no  national 
association  of  any  kind,  anywhere.  But,  certainly,  the  ones  that 
have  the  responsibility  for  prescribing  drugs,  for  maintaining  the 
integrity  of  medical  treatment,  for  maintaining  effective  treatment 
and  prevention  for  specific  diseases  for  which  marijuana  has 
claimed  to  be  an  effective  treatment — I  could  find  none  of  them 
that  will  support  the  claim,  or  claims  there  is  reliable  evidence  to 
support  the  claim,  or  in  many  cases  indicated  that  the  use  of  mari- 
juana not  only  doesn't  produce  the  results  in  some  cases,  but,  in 
fact,  would  be  contraindicated  because  of  its  effect  on  the  immune 
system  for  patients  who  are  receiving  chemotherapy;  that  it  may 
be  inferior  in  its  treatment  of — or  unproven  in  its  treatment  of 
other  things  such  as  glaucoma,  unlike  other  families  of  drugs  avail- 
able. 

So  I  mean  essentially  what  we  are  talking  about  is  endorsing 
what  the  major  organizations  and  medical  authorities  say  would  be 
malpractice.  If  you  can  find  somebody  who,  for  whatever  reasons 
they  personally  have,  want  to  say  I  have  got  a  scientific  study  or 
I  can  survey  people  that  believe  this  without  any  scientific  con- 
trol— but  the  question  is  why  would  you  want  to  support  mal- 
practice? 

I  mean,  maybe  we  have  reached  such  a  state  of  quality  in  the 
American  medical  profession  where  now  we  can  indulge  this  kind 
of  thing,  but  I  don't  think  we  have  reached  that  state  in  the  area 
of  drug  use.  And  I  certainly  don't  think  we  have  reached  that  state 
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in  the  area  of  the  well-being  of  our  children,  who  are  the  ones — 
as  you  pointed  out,  and  others,  are  the  ones  who  are  going  to  be 
affected  by  the  signal  we  are  sending  that  somehow  there  is  some- 
thing wrong  with  the  laws  that  are  enforced  against  drug  posses- 
sion and  drug  use;  there  is  something  wrong  with  society's  intoler- 
ance to  this.  And  that  inevitably,  by  the  institutions  and  adults 
making  that  statement,  is  going  to  reduce  the  very  prevention  that 
Mr.  Cohen  says  he  wants  to  instill  in  our  young  people. 

Law  enforcement  supports  prevention  when  it  is  properly  han- 
dled, and  if  you  can't  see  that,  then  I  don't  think  you  have  been 
around  the  block,  Mr.  Cohen. 

Mr.  Cohen.  Spend  the  money,  then,  Mr.  Walters;  spend  the 
money. 

Mr.  Walters.  The  money  is  being  spent,  but  the  issue  is  not  how 
many  dollars  you  give  somebody  to  talk  to  a  child.  The  issue  is 
what  you  do  with  the  money  and  the  responsibility  you  have,  and 
I  think  the  problem  that  you  pose  is  you  indict  the  authority  of  the 
criminal  justice  system  in  3,000  individual  cases  in  Arizona,  with 
no  evidence  whatsoever.  You  indict  the  credibility  of  the  American 
medical  profession  and  the  medical  institutions  without  any  single 
scientific  evidence  whatsoever. 

You  indict  the  integrity  of  the  societal  prohibition  against  drug 
use  by  using  arguments  that  are  based  on  misinformation  or  mis- 
understanding, or  that  cite  the  obvious.  Wouldn't  you  like  to  treat 
people  rather  than  punish  people?  If  you  could,  of  course,  you 
could,  if  it  was  a  matter  of  either/or.  Wouldn't  you  like  to  not  have 
people  who  are  innocent  be  punished  too  severely?  Of  course.  I 
mean,  these  are  almost  all  tautological  questions,  but  they  are  used 
in  a  way,  in  interpretation  by  you  and  your  colleagues,  to  suggest 
there  is  something  wrong  with  policy,  when  there  isn't  anything 
wrong  with  policy. 

What  is  wrong  is  a  failure  to  apply  the  correction  to  the  argu- 
ments you  made  in  public  by  national  leaders  and  leaders  of  a  suf- 
ficient stature  to  make  the  case  that  needs  to  be  made  to  support 
the  things  we  need  to  support  to  protect  our  kids. 

Mr.  Cohen.  We  just  haven't  done  what  you  have  said,  Mr.  Wal- 
ters. It  is  still  a  felony.  Drug  use  is  still  a  felony  in  Arizona.  It  has 
been  a  felony;  it  remains  a  felony. 

Mr.  Walters.  You  are  saying  you  are  tough  on  law,  but  you  have 
got  3,000  people  you  are  going  to  let  out  of  jail. 

Mr.  Cohen.  I  did  not  interrupt  you,  Mr.  Walters.  I  did  not  inter- 
rupt you. 

Mr.  Walters.  All  right. 

Mr.  Cohen.  I  would  expect  you  to  show  the  same  courtesies. 

We  did  not  change  the  law  that  the  use  of  drugs  is  a  felony.  It 
is  still  a  signal  to  the  children  and  everyone  else.  What  we  said 
was  that  the  limited  resources  that  we  have  on  the  public  side — 
more  of  them  should  be  used  for  prevention  and  treatment  and  less 
of  them  for  incarceration  in  the  early  instances  of  conviction  for 
drug  possession.  That  was  the  general  focus  of  what  we  did.  I  think 
we  are  right.  I  have  listened  carefully  to  everything  this  morning 
and  I  continue  to  think  we  are  right,  and  most  of  the  people  of  Ari- 
zona feel  that  way.  They  felt  that  way  before  we  ever  talked  with 
them. 
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I  think  you  are  missing  the  broad  pubHc  opinion  here.  This 
wasn't  some  conspiracy  of  evil  people  trying  to  go  out  and  do  some- 
thing. 

Mr.  Walters.  I  didn't  say  that. 

Mr.  Cohen.  This  was  a  reaction,  an  enabling  of  the  broad  public 
opinion  in  Arizona  to  shift  that  into  policy,  to  shift  resources  away 
from  incarceration  of  simple  possession  people  who  have  a  medical 
problem,  not  a  criminal  problem.  Pushers  are  criminals.  Users  are 
medical  problems.  Pushers  should  be  imprisoned.  Users  should  be 
treated.  We  don't  make  that  distinction  in  the  way  we  have  treated 
all  this. 

The  Chairman.  Well,  users  sometimes  become  pushers;  in  fact, 
in  many  cases  become  pushers. 

Mr.  Cohen.  Then  they  are  criminals  if  they  become  pushers. 

The  Chairman.  If  this  is  so  accepted  by  the  people  of  Arizona, 
why  do  we  have  to  have  the  misleading  ads?  You  know,  they  are 
totally  misleading.  I  don't  see  how  you  can  justify  it. 

But,  Mr.  Gates,  let  me  ask  you  one  question.  I  did  say  I  would 
go  to  Senator  DeWine,  but  he  has  courteously  allowed  me  to  ask 
this  question.  I  have  heard  that  as  a  result  of  the  passage  of  Cali- 
fornia proposition  215,  such  things  as  marijuana  cooperative  farms 
have  begun  to  appear.  Could  you  please  tell  us  of  any  new  develop- 
ments you  have  seen  or  heard  of  with  respect  to  cultivation,  dis- 
tribution, or  use  of  marijuana  in  California  as  a  result  of  the  enact- 
ment  of  that  proposition? 

Mr.  Gates.  Wliat  I  can  clearly  say  is  the  superintendent  of  the 
Capistrano  Unified  School  District  has  seen  an  increase  on  campus 
activity  with  marijuana  since  November  5,  and  I  think  that  is  a 
pretty  drastic  change  in  a  few  weeks.  We  have  seen  several  sce- 
narios, as  I  outlined,  with  UPS  and  the  co-op  farming  in  the  north- 
em  part  of  the  State  now  crop  up  in  a  lot  of  counties  where  they 
are  coming  in  and  attempting  to  force  the  system. 

The  Chairman.  You  make  a  lot  more  money  in  agriculture  out 
of  growing  marijuana  than  you  do  growing  oranges,  I  guess,  and 
some  of  the  other  crops. 

Mr.  Gates.  That  is  right.  We  have  watched  the  e-mail  from 
NORML  and  other  organizations  that  support  drug  legalization, 
and  I  have  read  about  areas  in  Arizona  where  they  are  encouraging 
them  to  go  in  and  quickly  get  the  tax  stamps  or  whatever  it  is  to 
allow  them  to  deal  with  the  marijuana  situation.  So  those  things, 
I  believed — and  based  on  what  we  have  seen  in  their  written  mate- 
rial that  we  have  watched  on  the  e-mail  and  other  sources,  you 
know,  they  have  got  a  plotted-out  strategy  and  they  are  now  un- 
folding that  strategy  that  they  have  been  successful  with  these  two 
propositions. 

I  think  it  is  important  on  the  question  that  Senator  Hatch  and 
Mr.  Walters  are  zeroing  in  on  here — and  I  feel,  I  guess,  a  little  bit 
sorry  for  Mr.  Cohen  because  he  is  only  one  against  three. 

The  Chairman.  We  invited  others  to  come.  In  fact,  I  think  we  are 
going  to  have  to  have  another  hearing  and  I  think  Mr.  Soros  and 
Mr.  Sperling  are  going  to  have  to  be  here.  I  would  like  them  to  be 
here  and  give  their  side  of  this  issue.  I  certainly  didn't  mean  to 
stack  it  against  you,  Mr.  Cohen,  and  I  want  to  make  sure  you  have 
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enough  time  to  explain  your  side.  But,  boy,  I  am  having  lots  of 
trouble  with  your  side. 

Mr.  Gates.  I  underscore  your  comments.  You  did  invite  them. 
You  invited  Mr.  Bill  Zimmerman  from  California,  who  ran  the  cam- 
paign. 

The  Chairman.  Sure. 

Mr.  Gates.  Dennis  Peron,  who  is  the  guy  who  wrote  this  initia- 
tive, a  twice-convicted 

The  Chairman.  I  got  the  impression  that  they  don't  want  to  jus- 
tify their  actions  in  public  before  this  forum,  anyway.  Now,  maybe 
they  do  with  misleading  poll  questions,  and  so  forth. 

Mr.  Gates.  I  v^dsh  the  questions  would  have  been  put  forth  in  an 
honest  way.  Did  they  ask  the  parents  of  Arizona,  will  stating  that 
this  is  a  medicine  or  good  for  you  increase  the  use  amongst  your 
kids?  The  answer  would  have  been  an  extremely  high  percentage, 
yes,  that  is  going  to  happen.  I  think  the  points  that  have  been  de- 
veloped here — the  carefully  crafted  strategy  of  dealing  with  the 
wording  in  these  languages  clearly  underscores,  again,  the  connec- 
tion between  these  two  propositions. 

When  they  wrote  it  in  California,  why  didn't  they  require  two 
prescriptions  from  two  doctors?  Why  did  they  only  require  a  verbal 
or  written  recommendation  from  a  doctor?  You  know,  all  of  those 
issues  were  carefully  crafted  to  say  let  us  take  an  easy  step  in  Cali- 
fornia, let  us  take  a  really  hard  step  in  Arizona,  let  us  see  where 
all  of  this  falls  out  and  that  will  be  our  strategy  for  the  other  25 
States  in  this  country  that  we  can  put  initiatives  on  the  table  with. 

That  is  what  we  are  dealing  vdth  here.  We  are  dealing  vdth  a 
guy  Soros  who  doesn't  even  have  the  courtesy  to  respond  to  your 
request  to  come  to  this  committee,  a  billionaire  that  can  write  any 
check  he  wants  to  to  carve  out  the  quality  of  life  and  the  environ- 
ment for  32  million  people  in  two  States  in  this  country  because 
he  has  got  a  checkbook  and  because  Rick  Romley  and  Brad  Gates 
and  others  in  those  two  States  didn't  have  the  money  or  the  capa- 
bility of  getting  the  money  to  those  amounts  to  offset  and  give  the 
public  the  facts  and  educate  them  on  what  these  issues  are  that  we 
are  all  talking  about  here  today.  That  is  what  the  people  of  these 
two  States  need  to  see  and  hear.  That  is  extremely  important  for 
us  in  this  process. 

If  it  was  only  for  terminally  ill  patients  in  California  and  Ari- 
zona, why  didn't  they  write  it  that  way  in  California,  instead  of 
adding  the  words  "for  any  other  illness  for  which  marijuana  may 
be  useful,"  which  means  anjrthing?  Those  bottom-line  issues,  I 
think,  they  can't  avoid.  The  reason  I  think  Mr.  Soros  and  Mr. 
Peron,  a  twice-convicted  drug  dealer  now  indicted  by  the  Alameda 
grand  jury  who  is  the  proponent,  co-drafter  of  proposition  215  in 
the  State  of  California,  and  Mr.  Zimmerman  aren't  sitting  in  this 
room  is  they  didn't  want  to  deal  with  those  questions.  They  have 
no  answers.  Their  studies  are  bad.  They  are  not  dealing  v^dth  sci- 
entific information.  They  talk  about  prisons  and  who  is  there,  when 
they  don't  even  know  what  the  facts  are.  They  used  words  in  a  very 
clever,  attorney-worded  process,  which  is  never  good  for  the  people 
of  any  State,  including  this  country,  and  we  need  to  get  down  to 
hard,  cold  facts  and  bring  the  people  in  the  room  and  let  us  get  the 
battle  on. 
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This  is  a  wake-up  call  for  America.  It  is  a  wake-up  call  for  Jim 
Burke  and  Richard  Bonnett  from  Partnership  for  a  Drug-Free 
America.  It  is  a  wake-up  call  for  Jim  Koppel  and  Alva  Chapman 
from  community  anti-drug  coalitions  of  this  country.  It  is  a  wake- 
up  call  for  all  of  those  of  us  who  work  hard  in  those  programs  to 
educate  kids  on  the  facts  about  drugs  so  they  can  make  a  right 
choice  on  their  own.  We  need  to  get  off  the  sideline  from  now  on 
and  we  have  got  to  get  into  the  political  war  because  that  is  what 
we  are  after  here. 

I  don't  believe  in  Mr.  Cohen's  direction  of  America,  in  his  vision 
of  how  medicine  should  be  delivered  or  what  should  be  delivered, 
in  this  case  marijuana  and  all  schedule  I  drugs,  to  the  American 
people  without  going  through  the  FDA  and  those  time-tested  proc- 
esses that  have  made  sure  that  we  can  guarantee  the  people  of  this 
country  that  when  I  go  to  the  drugstore  and  buy  a  pill  and  put  it 
in  my  body,  it  is  going  to  do  what  that  doctor  told  me  it  was  going 
to  do.  That  is  what  we  need  to  have  done  in  future  hearings,  and 
I  would  really  encourage  you  to  continue  this  process. 

The  Chairman.  Well,  thank  you.  We  will  turn  now  to  Senator 
DeWine.  I  have  to  go  take  a  phone  call,  so  if  you  will  take  over. 
Senator  DeWine? 

Senator  DeWine.  Mr.  Cohen,  a  moment  ago  Chairman  Hatch 
summarized  Mr.  Walters'  article  if  I  could  summarize  his  summari- 
zation— assaying  that  basically  there  are  no  respected  articles  that 
have  been  written,  or  scientific  studies  that  have  been  done,  by  the 
medical  community  that  would  indicate  that  marijuana  is  to  be 
used  for  patients.  In  other  words,  you  have  got  the  AMA,  you  have 
got  all  these  different  groups  all  coming  down  on  the  other  side. 

I  know  you  have  held  up  those  two  documents,  and  I  must  admit 
I  have  not  read  those  two  documents,  but  I  just  want  to  give  you 
an  opportunity  to  respond  to  that  because  I  still  have  not  heard  the 
citing  from  you  of  any  scientific  data  that  would  indicate  that  what 
Mr.  Walters  said  in  that  article  is  not  true. 

Mr.  Cohen.  Senator,  first  of  all,  I  am  not  an  expert  on  this  sub- 
ject, but  I  can  call  your  attention  to  the  fact  that  there  was  a  chief 
administrative  law  judge  who  actually  held  the  hearings  at  the 
DEA 

Senator  DeWine.  You  have  cited  that  and  that  is  in  your  written 
testimony  and  I  have  looked  at  that. 

Mr.  Cohen.  Yes. 

Senator  DeWine.  But  besides  that,  what  else?  That  is  already 
your  testimony. 

Mr.  Cohen.  What  research  I  have  done — and  my  focus  was  pri- 
marily on  the  policy  issue,  not  on  this  particular  one  because  I  am 
not  a  doctor  and  it  was  not  an  issue  that  really  caught  my  atten- 
tion particularly.  My  great  concern  was  that  we  are  losing  the  war 
on  drugs  and  that  we  needed  to  shift  our  policy  away  from  incar- 
ceration toward  focusing  our  resources  on  treatment  and  preven- 
tion. 

This  other  issue  that  was  the  focus  in  California,  apparently,  and 
which  was  dealt  with  in  a  very  limited  way  in  Arizona  was  some- 
thing that  doctors  dealt  with  on  our  committee,  and  I  am  not  a  doc- 
tor so  I  didn't.  But  I  did  read  enough  to  understand  that  the 
strong,  strong  emotional  prejudice  against  having  a  fair  testing  of 
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marijuana  in  Washington  seems  to  have  interfered  with  having  a 
serious  controlled  set  of  experiments  about  this,  and  I  have  heard 
anecdotal  evidence  myself  from  people. 

An  example:  An  associate  of  mine,  a  legal  associate,  had  a  friend 
who  died  of  cancer  and  who  fortunately  was  wealthy,  because  she 
was  under  chemotherapy  and  was  suffering  nausea  and  couldn't  do 
the  chemotherapy  and  she  was  able  to  get  an  alternative  to  mari- 
juana. It  was  a  shot  into  her  stomach  at  the  cost  of  $1,000  a  shot 
that  her  insurance  company  wouldn't  pay  for,  but  she  was  wealthy 
enough  that  she  could  pay  for  it. 

It  is  also  striking  that  nursing  homes  in  Arizona — from  what  I 
understand,  the  older  people  in  the  nursing  homes  voted  strongly 
for  this  because  of  this  provision,  because  they  all  have  friends  and 
acquaintances  who  have  been  through  all  of  this.  I  am  fortunate 
that  I  haven't  been  through  it  myself.  I  haven't  had  the  experience 
in  my  family  and  I  don't  claim  to  be  an  expert  on  this  particular 
subject.  It  was  not  the  focus  of  my  attention  in  support  of  it. 

Senator  DeWine.  I  just  want  to  give  you  a  chance  to  give  us  an- 
other citation  besides  the  one  that  you  made  in  your  written  testi- 
mony citing  the  recommendation  of  Francis  L.  Young.  That  is  fine. 

Mr.  Cohen.  I  will  be  happy  to  consult  our  doctors  in  our  commit- 
tee and  supply  additional  information  after  we  close  today. 

Senator  DeWine.  That  will  be  fine.  Let  me  stay  with  policy  be- 
cause you  said  your  concern  was  more  one  of  policy.  How  do  you 
respond  to  the  criticism  by  the  other  members  of  the  panel  that 
what  is  really  taking  place  and  what  this  proposition  does  is  short- 
circuit  the  standard  medical  procedure? 

In  other  words,  in  this  case,  you  have  a  drug  being  prescribed, 
and  what  proponents  are  saying,  depending  on  how  the  proposition 
would  read,  is  that  one  doctor  or  two  doctors,  with  some  scientific 
data,  is  enough.  They  can  prescribe  these  substances.  I  mean,  do 
we  have  other  precedent  for  doing  this,  for  short-circuiting  the  en- 
tire system  that  has  been  built  up  over  decades  in  this  country  to 
ensure  that  drugs  that  are  prescribed  meet  certain  quality  control 
standards;  that  it  is  accepted  in  the  medical  community;  and  it  has 
been  proven  that  they  work,  et  cetera,  et  cetera,  et  cetera?  I  mean, 
is  there  anything  close  to  this? 

Mr.  Cohen.  That  is  somewhat  troubling.  I  think  the  situation 
here  is,  as  I  said  before 

Senator  DeWine.  I  think  it  is  very  troubling.  I  think  probably  it 
is  the  most  troubling  thing  about  this  whole  thing. 

Mr.  Cohen.  There  is  a  fanaticism  on  this  subject  of — I  have  read 
very  little  that  has  been  rational  on  this  subject  of  marijuana.  I 
have  read  quite  a  bit  and  it  seems  that  there  has  not  been  the  op- 
portunity over  the  last  three  decades  to  have  fair  testing  to  make 
a  rational  determination.  It  sort  of  reminds  me  of  the  medieval 
witch-hunting  that  occurred  where  all  over  Europe  witches  were 
burned.  It  got  to  this  country  in  the  Salem  witch  trials,  where 
there  is  this  unwillingness  to  sit  down  and  rationally  go  through 
it.  Now,  I  don't  know  that  that  is  a  sufficient  justification,  but 
enough 

Senator  DeWine.  Excuse  me.  What  you  are  basically  saying,  if 
I  could  just  summarize — because  this  hearing  has  gone  on  a  while 
and  I  imagine  you  are  all  ready  for  lunch — as  the  chairman  has 
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said,  this  is  going  to  continue  at  another  hearing  anyway.  But  my 
understanding  of  what  you  are  sa3dng  is  basically  there  is  a  built- 
in  bias  in  the  system,  and  you  believe  we  are  justified  in  short- 
circuiting  the  system  because  there  is  a  built-in  bias  in  the  system. 

No.  1,  you  are  not  able  to  supply  us  any  scientific  data  that 
would  indicate  that  this  can  be  used  or  should  be  prescribed  for 
medical  purposes.  No.  2,  you  are  also 

Mr.  Cohen.  Other  than  what  I  have  offered,  which  is  an  admin- 
istrative law  judge. 

Senator  DeWine.  I  understand. 

Mr.  Cohen.  Yes. 

Senator  DeWine.  But  what  you  are  also  saying  is  that  because 
the  system  is  biased,  it  justifies  doing,  in  this  one  case,  something 
that  we  don't  do  with  any  other  drug.  There  is  no  other  example 
that  you  can  cite  where  a  doctor  can  prescribe  a  drug  without  going 
through  the  normal  procedure.  In  other  words,  it  is  two  doctors, 
maybe,  against  the  world,  deciding  that  this  is  what  we  should  be 
doing  for  this  particular  patient.  We  don't  do  that  any  place  else; 
that  is  my  only  point.  You  don't  know  of  any  other  example  where 
we  do  that,  do  you? 

Mr.  Cohen.  That  is  correct. 

Mr.  Walters.  Senator,  could  I  just  make  one  point? 

Senator  DeWine.  Sure. 

Mr.  Walters.  I  mean,  since  I  was  in  the  Government  and  now 
we  have  been  accused  of  witch  trials — and  I  have  written  on  this — 
I  mean,  again,  this  is  the  kind  of  hyperbole  that  I  think  does  not 
help,  if  you  want  to  be  specific. 

Let  me  take  an  example.  As  bad  as  there  may  be  a  public  opinion 
against  marijuana,  I  think  you  would  find  even  stronger  opinions 
against  cocaine,  which  I  suspect  is  why  it  is  not  listed,  or  crack, 
in  one  of  these  questions,  by  the  way.  But  at  any  rate,  there  are 
people — our  former  deputy  director  of  demand  reduction  during  the 
Bush  administration.  Dr.  Herbert  Kleber,  is  licensed  by  the  Federal 
Government  to  administer  cocaine  to  human  beings  under  accepted 
laboratory  procedures  for  the  purposes  of  research. 

We  allow  research  when  we  demonstrate  to  legal  authorities  and 
regulatory  authorities  that  you  have  an  efficacious  plan  of  action 
that  is  in  the  public  good.  It  is  just  not  true  that  prejudice  means 
we  don't  look  at  this.  We  look  at  all  kinds  of  drugs.  We  look  at  mor- 
phine, we  look  at  opiates,  we  look  at  all  kinds  of  new  and  old  con- 
trolled substances. 

I  don't  believe  that  you  can  sustain  the  claim  that  there  is  some 
kind  of  witch  hunt  here  or  there  is  some  kind  of  prejudice.  That 
is  just  not  true.  And  since  he  made  the  claim,  I  would  like  to  see 
him  back  it  up.  Where  is  it?  Where  in  the  national  drug  control 
strategy,  where  in  HHS,  where  in  the  funding  organizations  of  the 
medical  community,  where  in  the  American  Medical  Association 
and  all  of  the  others  is  there  a  demonstrated  witch  hunt  atmos- 
phere about  marijuana? 

Senator  DeWine.  Mr.  Romley,  let  me  move  to  you,  if  I  could. 
First,  let  me  thank  you,  as  a  former  prosecutor,  for  pointing  out 
something  that  I  think  sometimes  we  overlook:  that  for  some  peo- 
ple the  only  way  they  are  ever  going  to  get  treatment  is  if  there 
is  some  stick  out  there  or  some  threat  out  there,  and  the  only 
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threat  that  works  for  some  people  is  the  threat  of  going  to  prison 
or  going  to  jail.  That  was  my  experience  as  a  county  prosecutor. 
That  was  my  experience  when  I  was  Lieutenant  Governor  of  Ohio 
and  one  of  my  jobs  was  to  deal  with  our  anticrime  and  antidrug 
effort. 

Now,  we  also  know  the  other  side  of  that  is  that  some  people 
won't  get  treatment  even  if  they  are  facing  jail.  But  there  is  a  cer- 
tain segment  of  the  people  that  we  are  dealing  with,  a  significant 
number,  that  that  is  the  way  that  it  has  to  work.  It  has  to  be  a 
kind  of  push-and-shove,  and  if  you  don't  go  into  treatment,  this  is 
what  is  going  to  happen. 

Frankly,  some  of  the  most  successful  programs  I  have  seen  to 
deal  with  drug  treatment  and  drug  addiction  involve  a  component 
where  the  court  is  very  active  and  the  judge  stays  involved  in  the 
case  and  that  person  knows  that  if  he  doesn't  successfully  complete 
his  treatment,  there  are  going  to  be  certain  consequences  that  are 
going  to  follow.  So  I  want  to  thank  you  for  that. 

I  also  want  to  comment,  again,  I  guess,  as  a  former  prosecutor, 
that  I  don't  see  any  way  that  you  as  a  prosecutor  would  want  to 
go  into  court  and  try  to  be  fighting  for  a  few  days  about  whether 
or  not  some  doctor  or  doctors  have  some  good  scientific  data  behind 
their  prescription  of  marijuana  to  a  person.  I  mean,  I  just  think  it 
is  ludicrous  to  think  that  that  is  ever  going  to  happen. 

You  know,  you  are  dealing  with  the  issue  of  reasonable  doubt 
and  someone  can  say,  look,  this  is  what  I  read  and  the  doctor  is 
saying  it  too.  And  I  think  it  is  going  to  be  very,  very  difficult  to 
ever  get  a  criminal  conviction  in  a  case  like  that.  So  I  just  think 
that  is  a  very,  very  bogus  argument  that  the  proponents  of  the 
proposition  would  make  that  you  as  a  prosecutor  would  really  have 
that  as  a  very  effective  tool.  You  may  end  up  with  doing  that,  but 
I  certainly  don't  think  it  is  something  that  you  want  to  do. 

Mr.  Walters,  let  me  also  get  back  to  something  that  you  said  ear- 
lier and  thank  you  for  reminding  us  that  there  are  children  in  this 
country  who  are  abused,  and  that  every  day,  there  are  children  in 
this  country  who  are  killed,  and  for  a  large  number  of  them  their 
abusive  parents  or  caregiver,  whoever  that  is — their  guardian — is 
a  drug  addict. 

Quite  frankly,  part  of  the  problem  in  this  country,  and  part  of 
the  reason  that  we  have  so  many  children  die,  is  that  it  is  hard 
for  us  as  a  society  to  accept  the  fact  that  sometimes  there  are  peo- 
ple who  we  can't  fix.  There  are  some  people  who,  because  of  their 
drug  addiction,  we  cannot  fix,  and  they  are  going  to  continue  to 
abuse  that  child,  and  maybe  kill  that  child.  We  risk  that  every  time 
we  put  that  child  back  in  that  home. 

I  guess  we  are  a  country  of  optimists.  We  think  that  we  can  fix 
ever3d;hing  with  enough  effort  and  enough  money,  and  the  reality 
is  that  there  are  kids  who  are  being  put  back  in  homes  every  single 
day — into  addicts'  homes — and  those  addicts  simply  cannot  be 
fixed.  That  is  just  the  reality,  and  that  is  one  of  the  consequences 
of  the  increasing  use  of  drugs.  One  of  the  consequences  of  the  prob- 
lem that  I  have  heard  you  now  on  several  occasions  very  ably  ar- 
ticulate that  there  is  a  hard-core  group  of  addicts  out  there  that  we 
have  a  very,  very  difficult  time  as  a  society  figuring  out  how  in  the 
world  to  reach.  Some  of  them,  frankly,  we  are  never  going  to  reach, 
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as  sad  as  that  may  be.  So  I  want  to  thank  you  for  again  pointing 
that  out,  and  particularly  pointing  out  in  regard  to  how  it  impacts 
our  policy  in  regard  to  children  and  child  abuse. 

Mr.  Chairman,  thank  you  very  much. 

Mr.  Gates.  Senator,  I  would  just  like  to  make  one  final  closing 
comment  quickly,  if  I  could.  I  am  also  a  coroner,  and  have  been  for 
20  years,  so  I  see  another  side  of  the  system  and  the  results  of 
drugs  that  very  few  people  see  in  or  out  of  the  system  itself. 

I  would  just  like  to  remind  Mr.  Cohen  that  a  lot  of  us  spend  a 
lot  of  time  in  educating  and  drug  awareness  programs  in  our  loca- 
tions. In  1987,  we  had  18  high  school  students  overdose  from 
drugs.  Through  Drug  Use  Is  Life  Abuse,  the  stories  like  you  heard 
of  Jessica  Hulsey — addict  for  a  father,  addict  for  a  mother,  two  un- 
cles, et  cetera — she  is  now  at  Princeton.  She  came  out  of  that  world 
and  we  got  her  to  the  place  she  needed  to  be  in  life. 

We  have  spent  a  lot  of  money,  and  we  only  had  one  overdose  case 
last  year  and  one  the  year  before  and  zero  the  year  before  that.  So 
I  get  perturbed  when  I  hear  gentlemen  like  Mr.  Cohen  indicate 
that  the  drug  war  is  really  not  working  and  it  is  not  being  effective. 
He  is  obviously  not  looking  at  the  facts. 

I  also  agree  with  Mr.  Walters  that  obviously  in  the  area  of  mari- 
juana, the  issue  has  been  soft,  it  has  been  forgotten.  One  good 
thing  about  these  two  propositions  is  it  is  going  to  put  it  on  the 
front  burner  again.  In  those  areas,  we  have  not  had  the  national 
leadership  that  we  had  under  President  Bush  on  all  drugs,  and  I 
believe  that  General  McCaffrey  is  going  to  give  us  that  kind  of 
leadership.  He  certainly  put  his  foot  on  the  front  line  and  came  to 
California  and  Arizona  and  did  all  he  could  on  these  two  issues, 
and  hopefully  that  will  continue.  But  that  area  has  been  very,  very 
soft  and  that  is  why  we  are  seeing  the  increase  in  marijuana  go 
up. 

So,  clearly,  the  drug  war  has  been  working.  We  are  obviously,  as 
Senator  DeWine  said,  never  going  to  solve  all'  the  problems.  There 
are  some  people  you  can't  fix,  some  you  can  only  fix  with  leverage, 
but  we  can  educate  a  lot  of  them  and  we  are  doing  a  great  job  in 
that  in  all  parts  of  this  country  and  that  shouldn't  be  forgotten. 

The  Chairman.  Thank  you,  Mr.  Gates.  For  the  record,  we  had 
asked  HHS  to  provide  us  with  a  witness  today  either  from  the  NIH 
or  from  the  office  of  the  Assistant  Secretary  for  Health,  Dr.  Phil 
Lee.  I  was  advised  that  Dr.  Lee  is  out  of  town  today  and  that  the 
lead  NIH  witnesses  were  not  available  for  this  hearing,  so  we  will 
call  them  at  a  later  time.  I  am  fully  aware  of  Secretary  Shalala's 
great  interest  in  this  area  and  the  commendable  work  that  she  has 
done  against  the  California  and  Arizona  initiatives. 

I  will  ask  HHS  to  amplify  on  the  statements  I  read  earlier  about 
their  conclusions  on  the  lack  of  demonstrated  scientific  evidence  for 
the  medical  use  of  marijuana,  and  those  materials  will  be  inserted 
in  the  hearing  record  of  today  so  that  everybody  can  read  them. 

[Editor's  note. — ^The  above-mentioned  materials  are  retained  in 
committee  files.l 

The  Chairman.  We  have  received  a  letter  and  attachments  from 
Ms.  Joyce  Nalepka  which  we  will  include  in  the  record  at  this 
point. 

[The  information  of  Ms.  Nalepka  follows:] 
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MEMORANDUM 

TO:  MEMBERS,  U.  S.  SENATE  JUDICIARY  COMMITTEE 

FOR:  YOU.  INFORMATION  AND  TO  BE  INSERTED  INTO  THE  RECORD 

RE:  ARIZONA  AND  CALIFORNIA  MEDICAL  DRUG  USE 

INITIATIVES 

FROM:  JOYCE  NALEPKA,  AMERICA  CARES 

DATE:  December  2,  1996 


Attached  for  your  information  is  a  letter  from  two 
former  U.  S.  Congressman  defining  who  the  National  Organization 
for  the  Reform  of  Marijuana  Laws  (NORML)  represents.   We  believe 
the  only  things  that  have  changed  since  1979  are  that  the  subject 
of  the  letter,  Norman  Zinberg,  is  now  deceased  and  they  now  have 
much  more  money  to  report.   Their  current  source  of  funding  for 
these  two  initiatives  has  been  reported  to  have  come  from  George 
Soros.   They  also  use  many  other  names  for  their  organizations, 
such  as,  the  Drug  Policy  Foundation;  however,  when  checked,  they 
share  many  of  the  same  members . 

The  marijuana  for  medicine  issue  is  probably  the  Drug  Policy 
Foundation  and  NORML 's  most  successful  misinformation  campaign. 

The  second  letter  attached  is  from  Dr.  Carlton  Turner,  Drug 
Policy  Advisor  to  the  Reagan  Administration.   Dr.  Turner  is 
widely  respected  as  the  world's  expert  on  the  marijuana  issue. 
He,  along  with  the  American  Cancer  Society,  the  National  Multiple 
Sclerosis  Foundation,  and  several  eye  institutes  have  all  said 
there  is  "No  medical  use  for  marijuana." 

Even  Marinol  (tm)  contains  no  part  of  the  marijuana  plant. 
It  is  a  synthetic  replication  of  THC,  one  of  marijuana's 
chemicals.   (See  Dr.  Turner's  leter.) 

We  regret  we  do  not  have  the  opportunity  to  testify,  but 
respectfully  request  the  attached  information  be  included  in  the 
record. 


Joyce  Nalepka 


2204  Distribution  Circle 
Silver  Spring,  MD  20910 
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PDLA* 


March  31,  1993 


Mrs.  Joyce  Friend-Naiepka 

President 

America  Cares 

P  O.  Box  14002 

Silver  Spring,  MD  2091 1-4002 

Dear  Joyce: 

This  is  to  confirm  a  recent  conversation  regarding  the  commonly  misunderstood 
use  of  marijuana  for  medicine. 

Again,  let  me  say,  there  is  no  therapeutic  use  for  marijuana.  Under  existing  FDA 
guidelines  the  crude  drug  marijuana  will  never  be  approved  Of  course,  if  one  does  away 
with  FDA  and  the  United  Nations  Single  Convention  on  Narcotic  Substance,  then  things 
could  change. 

THC,  one  of  marijuana's  421  chemicals,  has  been  replicated  synthetically  and  is 
already  available  by  prescription  through  the  name  Marinol*"    Marinol*"  is  not  marijuana. 
Special  interest  groups  have  very  successfully  confused  the  public  on  this  issue.  It  should 
be  cleared  up  once  and  for  all    Marijuana  is  not  Marino!*^  nor  vice-versa.  This  issue 
belongs  to  the  FDA— not  in  state  legislatures! 

Many  double-blind  studies  have  been  done  using  marijuana  proving  it  is  ineffective 
for  medicinal  purposes. 

Good  luck  in  your  endeavors  to  educate  the  public  on  this  issue  Congratulations 
on  defeating  this  issue  in  the  Maryland  legislature. 

Sincerely,,  / 


Carlton  E.  Turner, , 
President/CEO 


liD  ,  D  Sc  ,  CLD 


CET/las 


Executive  Headquarters 

100  Corporate  Court 

South  Plainfield,  Mew  Jersey  07080 

1-908-769-8500 

1-800  237-PDLA  •  FAX  1-908-769  2444 
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(Congress  of  tijc  cLInitcb  S^tatcS 

]-)o\iic  o(  i\ryrrScnt.-:tibrs 
JILi£[jin2lon,  D.C.    20515 

Seprcmber  7,   1979 


Dr.  William  Poll  in 
Director 

NIEA 

S600  Fishers  Une 

Rock-\'-ille,  Md.   20SS7 

Dear  Dr.  Poll  in: 

At  a  hearing  of  of  the  House  Select  Conjnirtee  on  N.ircorics  Abuse 
and  Control  on  Jul)-  17,  1979,  Dr.  Nornan  liubcrs,  who  testified  as  a 
witness,  i>'as  questioned  by  us  not  only  .iboiit  )us  ^jCTieral  views  on  mnrijuana 
and  drug  use  but  on  his  role  as  an  advi.<;or  to  N'lUA  and  as  a  member  of  the 
advisory  board  of  NXDR'^IL.  He  was  also  questioned  about  his  knowledge  of 
NCRML's  finances. 

On  reviewing  the  record,  we  are  more  than  ever  convinced  that  Dr. 
Zinberg's  intimate  and  long  time  association  with  NORML  completely 
disqualifies  him  to  serve  NIDA  in  an  advisory  capacity  or,  for  that  nutter, 
any  other  capacity.  We  also  feel  that  Dr.  Zinberg's  pretense  that  he 
knew  nothing  about  XCRML's  finances  was,  at  best,  evasive  ajxl,  mo-re 
probably,  a  deliberate  untruth. 

First  of  all,  let  us  establish  what  NCRML  is  really  about.  For 
a  long  time  N'OIC-H  maintained  the  pretense  that  it  wns  an  educational 
organization  committed  to  t)ie  reform  of  the  marijuana  laws  and  that  it 
did  not  seek  to  lci;aliie  marijuaju  but  simply  to  decriminalize  the  possession 
of  small  quancities  for  personal  use.  Today  its  leaders  no  longer  trouble 
to  maintain  5uch  a  pretense.  The  Atlanta  .JouiTial  Constitution  of 
December  29,  197S  (|uoted  \eith  .Stroup,  the  tomer  executive  director  of 
.VCIi'-lL  and  toda)-  chairman  of  its  board  of  directors,  as  follows: 

It's  time  we  finally  took  the  honest  step  to  declare 
to  the  world:  We  want  legal  marijuana  .  .  .It  may  iiurt  a 
little,  but  it's  the  price  we  have  to  pay  for  intellectual 
honesty  .  .  .The  right  to  use  drugs  or  nor  to  use  them  is 
part  of  the  basic  right  to  pri\'acy  we  hold  dear  in  our  system 
of  /Vnerican  government. 

In  Febrjar)'  of  this  year,  Stroup  told  the  students  of  Dnory  University, 
".Next,  we're  going  to  decriminalize  the  dealers  and  smugglers  because, 
after  all,  the)-' re  not  crimi.nals  either." 


So  there  ~e  .nro:   VOICIL  not  only  stands  for  :lic  I'.-galiz.irion 
of  ruriju.Tna  liut  ("or  ihc  u]:;i!nti.  legalization  of  .tH  .Ini"  use.  Kut 
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it  is  noi  just  .1  HWiticr  of  h.-ivini;  some  wionght-jJcJ  convictions  ;jboijt  ilic 
absolute  riyht  of  the  individual  to  use  wiiatcver  drugs  his  fancy  turns 
hijn  to.  By  evciy  meaningful  sta;idjrd,  NORML  has  to  be  considered  a 
niilit.'Lnt  orc;nniiational  arm  of  tlie  drug  culture  in  this  couniry,  working 
in  close  collusion  with  the  paraphernalia  industry,  tlie  drug  culture 
iiiagaiines  and,  to  a  certain  extent,  even  the  traffickers.    J/ 

The  law  finn  of  wliich  Keith  Stroup  has  become  a.  member  is  specializing 
in  the  defense  of  indicted  traffickers,  and  Stroup  has  arranged  for 
another  sizable  chunk  of  income  as  Washington  counsel  for  the  paraphernalia 
industr)-.  Tiiere  is  public  evidence  that  ,M01i"^(L  recei\'es  the  bulk  of  its 
S530,00n  ;ninual  budget  from  sources  like  High  Times  and  paraphernalia  dealers. 
Among  other  things,  the  publislier  of  High  Tunes  (readership  4  million)  has 
stated  that  lie  has  pl.iced  the  ov>Tiership  of  the  uLigaiine  in  a  "charitable" 
trust  and  has  arranged  to  turn  over  SO'  of  its  profits  to  NOR^tt.  (Journal  of 
the  .Addiction  Research  Foujidation,  Feb.  1,  1977). 

;Vs  we  have  indicated  above,  we  find  it  unbeliev.ible  that  Dr.  linberg 
is  unaware  of  .N'CkML's  major  sources  of  income.  Actually,  we  have  it 
on  eyewitness  authority  that  Dr.  Zinberg  was  present  on  the  platform 
at  the  197S  NOR'-IL  conference  when  it  was  announced  that  Hiph  Times 
was  contributing  $100,000  to  .NOR^IL  to  compensate  for  the  slack  in  their 
finances  caused  by  the  cutback  in  support  from  the  Playboy  Foundation. 
The  conference  participants  applauded  wildly  when  they  received  this  news. 

After  pleading  innocent  of  any  kjicwlodgc  about  .NOR^lL's  income. 
Dr.  Zinberg  then  turned  to  the  argument  that  it  didn't  really  matter. 
"If  I  understand  you  coiTectly,"  he  said  in  response  to  Mr.  Evans,  "you 
are  suggesting  t.hat  because  Han-ard  accepts  money  from  South  African 
interests- which  pronxDte  apartlieid,  I  should  quit  Harvard."  He  insisted 
that  this  was  an  e.xact  analogy.  In  reality,  tliere  is  no  analogy  at  all. 
If  Han.'ard  University  were  to  receive  90",  of  its  support  from  the  South 
African  goveniment,  Dr.  Zinberg,  \i/ho  apparently  believes  in  civil  rights, 
would  have  to  give  ver)'  serious  consideration,  indeed,  to  whether  or 
not  he  should  continue  at  Harvard  because,  automatically,  the  question 
would  be  posed  as  to  tlie  motives  of  the  South  African  goveniment  and  of 
the  Han-ard  trustees. 

U'e  feel,  too,  that  Dr.  tinberg  was  less  than  candid  when  he  told 
the  committee  that  he  did  not  approve  of  High  Times.  Actually,  Dr. 
Zinberg  is  on  record  as  telling  tlie  Giristi.Tn  Science  '■Icniior  that  he 
t.hought  High  Time?  was  performing  a  vcr>'  uscrul  runction. 

But  let  us  come  now  to  Dr.  Zinberg 's  personal  views,  as  he  has 
expressed  tlian  in  articles  and  inten'iews  and  reports  .  .  .In  the  August 
1976  issue  of  Hi gh  Times,  Dr.  Zinberg  made  the  following  statement  in 
response  to  a  question  by  the  interviewer: 

"The  legal  control  of  drugs  disrupts  the  social  fabric,  ruins 
parent-cliild  relationships  and  labels  many  people  deviant  .  .  ." 

.\sked  specifically  about  heroin  and  morphine  "chipping,"  (i.e., 
using  .-Jmall  a->.-nmts  belov>'  the  level  ?.'   which  addiction  takes  over) 
r>r.  Ziaiier;  sniJ: 
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3  can't  be  5  peri  fie,  tut  now  that  I've  in  ter->  :  ev.ec 
a  great  nany  chippers,  it's  hard  for  ne  to  feel  that  it's 
bad  for  them... In  1961  i  sturribJed  on  a  oroup  of  doctors  vho 
were  chippers .. .One  doctor  had  been  chipping  for  a  number 
of  years;  in  fact,  he  is  still  doing  it  10  years  later. 
He  uses  morphine  four  times  a  day--but  never  on  weekends  and 
never  on  vacations.   He  ne\'er  has  withdrawal  syndrome.   And 
he  says  that  he  takes  one  shot  (a  quarter  grain  of  morphine) 
for  his  practice,  one  shot  for  his  mistress,  one  shot  for  his 
family  and  one  shot  to  go  to  sleep  at  ni.ght .  . -He '  s  at  the 
furthest  limit  of  chipping,  but  I  think  he  is  a  chipper.   He 
feels  better.   It  doesn't  interfere  with  his  f unction--f ar 
from  it.   He  feels  that  it  enhances  his  function,  his  work 
as  a  physician,  his  sexual  capacities. 

All  of  which  makes  heroin  or  morphine  chipping  sound  like  a  vcr 
safe  and  very  pleasurable  habit. 

The  philosophy  outlined  in  the  paragraphs  quoted  above  found  it 
most  damaging  expression  in  the  study  report  produced  a  year  ago  by 
the  Liaison  Task  Tanel  on  Psychoactive  Drug  Use  and  fiisuse  of  the 
President's  Commission  on  Mental  Hea]th--of  which  Dr.  Zinberg  was  th 
chairman.  Speaking  about  the  decriminalization  of  marijuana,  the  re 
port  said:  "When  this  goal  is  more  fully  implemented,  and  if  the  pre 
sent  trend  toward  responsible  use  of  marijuana  continues,  then  polic 
options  should  be  developed  to  provide  taxation,  regulation  and  cont 
of  marijuana."  Dr.  Zinberg  did  not  deny  this,  but  he  s.aid  he  though 
this  might  be  an  option  10  or  15  years  down  the  line. 

On  the  subject  of  drug  educa tion--which  is  supposed  to  be  one  c 
NIDA's  primary  concerns--Dr.  Zinberg's  panel  said  the  following: 

The  task  panel  recommends  that  drug  education  and  pre- 
vention strategies  be  aimed  at  the  avoidance  of  the  destruc- 
.  tive  patterns  of  psychoactive  drug  use,  and  that  an  iirjnediate 
cessation  be  imposed  on  the 'development  of  materials  and  pro- 
grams aimed  exclusively  at  prevention  of  all  use. 

We  think  we  have  made  a  sufficiently  strong  case  in  the  hearin: 
record  and  in  this  letter  to  warrant  Dr.  Zinberg's  immediate  resig- 
nation as  an  advisor  to  NIDA.   We  feel  very  strongly  that,  in  serv- 
ing as  an  advisor  to  both  NIDA  and  NORML,  Dr.  Zinberg  is  involved 
in  a  serious  conflict  of  interest--not  in  the  narrow  legal  or  fisca" 
sense,  but  in  a  more  profound  moral  sense.   NIDA's  entire  justifica 
tion  is  that  it  is  an  instrument  of  the  U.S.  Government  designed  to 
discourage  drug  use  by  conductijig  research   and  educational  progra 
and  by  other  means.   Dr.  Zinberg  and  his  colleagues  of  NORJ-IL  and  hi 
friends  at  High  Timea  are  completely  opposed  to  any  educational  eff 
and  believe  that  the  American  Constitution  demands  that  we  let  the 
drug  culture  take  over  this  country. 

We  see  no  way  in  which  this  conflict  of  interest  can  be  resolv 
other  than  by  Dr.  Zinberg's  resignation  from  NIDA.   If  this  resigns 
tion  is  not  forthcoming,  we  intend. to  propose  hearings  at  an  early 
date  designed  to  probe  the  entire  relationship  between  NORML  and 
High  Times  and  the  paraphernalia  industry  on  the  one  hand,  and,  on 
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other  hand,  between  NORML  and  Dr.  Zinbera  and  the  other  profe?- 
sionals  who  share  his  views  and  who  have,  in  some  mysterious  \<a\  . 
risen  to  top  positions  in  what  is  supposed  to  be  the  Federal  dru' 
control  bureaucracy. 

We  look  forward  to  receiving  your  reply. 

Sincerely- , 


Robin  Beard,  M.  C. 

Billy  Lee  Evans,  M.  C. 

RBBE:ch 

cc:   The  Honorable  Jimmy  Carter 

The  Honorable  Patricia  Harris 
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The  Chairman.  We  will  keep  the  record  open  for  any  further 
statements  by  members  of  the  committee  or  for  any  statements 
that  scientists  care  to  give  on  this  matter. 

I  want  to  thank  the  four  of  you  for  being  here.  You  have  kind 
of  been  singularly  alone  there,  Mr.  Cohen,  and  I  do  disagree  with 
you,  but  you  are  clearly  a  very  bright  man  who  I  think  believes  in 
what  he  is  doing.  So,  that  is  important  to  me. 

In  closing,  I  think  it  is  safe  to  say  that  we  are  going  to  stay  on 
top  of  these  issues.  It  was  disappointing  to  learn  that  the  adminis- 
tration does  not  have  a  plan  to  respond  even  as  of  this  date,  and 
I  hope  and  expect  to  see  some  material  plan  in  the  coming  weeks 
that  will  really  attack  these  problems  because,  to  me,  this  is  very 
important  and  I  think  you  have  all  helped  this  committee  to  under- 
stand a  little  bit  more  about  it. 

So,  with  that,  I  want  to  thank  you  for  being  here  and  we  will  ad- 
journ until  further  notice. 

[Whereupon,  at  1:50  p.m.,  the  committee  was  adjourned.] 
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